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AMENDMENT TO H.R. 4173

OFFERED BY MR. PETERSON OF MINNESOTA

Page 481, strike line 8 and all that follows through

page 665, line 6, and insert the following:

| TITLE TI—DERIVATIVE MAR- -

2 KETS TRANSPARENCY AND

3 ACCOUNTABILITY ACT

4 SEC. 3001. SHORT TITLE.

5 This title may be cited as the “Derivative Markets

6 Transparency and Accountability Act of 2009”.

7 SEC. 3002. REVIEW OF REGULATORY AUTHORITY.

8 (a) CONSULTATION.—
9 (1) CFTC.—Before commencing any rule-
10 'making or issuing an order regarding sweips, swap
11 dealers, major swap participants, swap répositories,
12 persoﬁs associated with a swap dealer or major swap
13 participant, eligible contract participants, or swap
14 execution facilities pursﬁa’nt to subﬁtle A, the Com-
15 modity Futures Traciing Cominission shall consult
16 with the Securities and Exchange Commission and
17 the Prudential Regulators.

18 (2) SEC.—Before commencing any rulemaking
19 or issuing an order regarding security-based swaps,

fAVHLC\120909\120909.01 4.).(m1 (45667‘0| 10)
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1 security-based swap dealers, m_ajor security-based
2 swap participants, security-based swap repositories,
3 persons associated with a security-based swap dealer
| 4 or major séeurity—baéed swap participant, ehgible
5 contract participants with régard to security-based
6 swaps, or swap execution facilities pursuant to sub-
7 title B, the Securities and Exchange Commission
8 shall consult with the Commodity Futures Trading
9 Commission ‘ar_ld the Prudential Regulators.
10 (3) In developing and promulgating rules or or-
11 ders pursuant to this subsection, the Commodity Fu-
12 tures Trading Commission and the Securities' and
13 Exchange Commission shall consider each other’s
14 views and the views of the Prudential Regulators.
15 (4) In adopting a rule or order described in
16 paragraph (1) or (2), the Comfnodity Futures Trad-
17 ing Commission and the Securities and Exchange
18 Commission shall treat-functionally or economically
19 ‘similar products or entities similarly.
20 (6) Paragraph (4) shall not be construed to re-
21 quire the Commodity Futures Trading Commission
22 or the Securities Exchange Commission to adopt a
23" rule or order that treats functionally or economically
‘ 24 similar perﬁcts or entities identically. |
25 (b) LIMITATION.—
© £AVHLC\120909\120909.014.xm! (456670110)
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3
1 (1) CFTC.—.Nothing in this title, unless. spe-
-2 cifically provided, shall be construed to confer juris-
3 diction on the Commodity Futures Trading Commis-
4 sion to issue a rule, regulation, or order providing
5 for oversight or regulation of— |
6 (A) security-based swaps; or
7 (B) with regard to their activities or func-
8 tions concerning security-based swdps—
9 (1) security-based swap dealers;
10 (iij major security-based swap partici-
11 pants;
12 (iii) security-based swap repositories;
13 (iv) persons associated with a secu-
14 rity-based swap -dealer or major security-
15 based swap participant;
16 (v) eligible contract participants with
17 respect to security-based swaps; or
18 (vi) swap execution facilities.
19 (2) SEC.—Nothing in this title, unless specifi-
20 cally provided, shall be construed to confer jurisdic-
21 tion on the Securities and Exchange Commission to -
22 issue a rule, reguiation, or order providing for over-
23 sight or regulation of—
24 (A) swaps; or
fAVHLC\120909\120909.014.xmt (456670110)
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1 (B) with regard to their activities or fuﬁc—
2 tions concerning swaps—

3 (1) swap dealers;

4 (11) major swap participants;

5 (11) swap fepositories;

6 (iv) persons associated with a swap
7 dealer or major swap participant;

8 (v) eligible contract participants with
9 respect to swaps; or

1-0 (v1) swap execution faéilities.

11 (e) OBJECTION TO COMMISSION REGULATION.—

12 (1) FILING OF PETITION FOR REVIEW.—If ei-
13 ther Commission referred to in this section believes
14 that a final rule, regulation, or order of the other

15 such Commission conflicts with subsection (a)(4) or
16 (b), then the complaining Commission may obtain
17 review thereof in the .United States Court of Appeals
18 for the District of Columbia Circuit by filing in the
19 court, not later than 60 days after the date of publi;
20 cation of the final rule, regulation, or order, a writ-
21 ten petition requesting that the rule, regulation, or
22 order be set aside. Any such proceeding shall be ex-
23 pedited by the Court of Appeals.
24 (2) TRANSMITTAL - OF  PETITION  AND
25 RECORD.—A copy of a. petition described in par&-
fAVHLC\120909\120909.014.xml (456670110)
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1 graph (1) shall be transmitted not later than 1 busi-

2 ness day after filing by the Complairiing Commissioﬁ

3 to the Secretary of the responding Commission. On
4 receipt of the petition, the responding Commission

5 shall file with the court a copy of the rule, regula-

6 tioh, or order under review and any documents re-

7 ferred to therein, and any other materials prescribed

8 by the court.

9 (3) STANDARD OF REVIEW.—The court, giving
10 deference to the views of neither Commission, shall
11 determine to affirm or set aside a rule, regulation,
12 or order of the responding Commission under this
13 subsection, based on the determination of the court,
14 " as to whether the rule, regulation, or order is in con-
15 flict with subsection (a)(4) or (b), aslapplicable.

16 (4) JUDICIAL STAY.—The filing of a petition by
17 the complaining Commission pursuant to paragraph
18 (1) shall operate as a stay of the rule, fegulation, or
19 order, until the date on which the determination of
20 the court is final (including any appeal of the deter-
21 mination). |

22 (d) DEFINITIONS.—In this section, the terms “Pru-

7« 7« "«

23 dential Régulators , “‘swap’’, “swap dealer”, “major swap
24 participant”’, “swap repository’’, “‘person associated with

25 a swap dealer or major swap participant’”’, “eligible eon-

fAVHLC\ 20999\1 20909.014.xmi _ (456670110)
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16
17

- 18
19
| 20
21
22
23
24
25

6

tract participant”, “swap execution facility”, “security-

Y LL b [44

based swap’’, “security-based swap dealer”, ‘“major secu-
rity-based swap participant”, “security-based swap reposi-
tory”’, and ‘“‘person associated with a security-based swdp
dealer or major security-based swap participant’” shall
have the meanings provided, respectively, ip the Com-
modity Exchange Act, including any modification of the
meanings under section 3101(b) of this Act.

(e)(1) Notwithstanding subsections (b) and (e¢), the
Commodity Futures Trading Commission and the Securi-
ties Exchange Commission shall jointly adopt rules to—

(A) define the terms “séeurity—based sWap
‘agreement” in section 3(a)(76) of the Securities Ex-
e’hange Act of 1934 and “swap” in section
1a(35)(A)(v) of the Commodity Exchange Act;
(B) require the maintenance of records of all
activities related to transactions defined in subpara-
- .graph (A) that are not cleared; and
(C). make available to the Securities and Ex-

-change Commission information relating to trans-

_ actions defined in subparagraph (A) that are

uncleared.
* (2) In the event that the Commodity Futures Trading

Commission and the Securities Exchange Commission fail

to jointly prescribe rules pursuant to paragraph (1) in a

fAVHLC\120909\120909.014.xmi (456670110)
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timely manner, at the request of either Commission, the
Financial Services Oversight Counecil shall resolve the dis-
pute—
(A) within a reasonable time after receiving the
request;
(B) after consideration of relevant information
provided by each Commission; and
(C) by agreeing with one of the Commissions
regarding the entirety of the matter or by deter-.
mining a compromise position.
SEC. 3003. INTERNATIONAL HARMONIZATION.

(a) In order to promote effective and consistent global
regulation of contracts of sale of swaps and security-based
swaps, the Commodity Futures Trading Commission, the
Securities and Exchange Commission, and the Prudential
Regulators (as defined in section 1a(42) of the Commodity
Exchange Act), as appropriate, shall consult and coordi-
nate with foreign regulatory authorities on the establish-
ment of consistent interndtional standards with respect to
the regulation of contracts of sale of swaps and security-
based swaps, and may agree to such information—sharing
arrangements as may be deemed to be necessary or appro-
priate in the public interést or for the protection of inves-

tors, swap counterparties, and security-based swap

‘counterparties.

FAVHLC\120909\120909.014.xmi (456670110)
December 9, 2009 (9:48 a.m.)
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(b) In order to promote effective and consistent global

“regulation of contracts of sale of a commodity for future

delivery, the Commodity Futures Trading Commission

‘shall consult and coordinate with fofeign regmllatory au-

thorities on the establishment. of consistent international
standards with respect to the regulation of contracts of
sale of a commodity for future delivery, and may agree
to such information-sharing arrangements as may be
deemed necessary or appropriate in the public intereét for
the protection users of contracts of sale of a commodity
for future delivery.
SEC. 3004. fROHIBITION AGAINST GOVERNMENT ASSIST-
ANCE. ' -
(a) IN GENERAL.—No prowvision of this title shall be
construed to authorizé Federal assistance to Suppdrt clear-

ing operations or liquidation of a derivatives clearing orga-

nization described in the Commodity Exchange Act or a

clearing agency described in the Securities Exchange Act -.

of 1934, except where explicitly authorized by an Act of
Congre_sé. |

' (b) DEFINITION.—Fdr the purposes of this section,
the term “Federal assistance” rheans the use of public

funds for the purposes of—

fAVHLC\120909\120909.014 .xmi (456670110)
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1 (1) making loans to, or purchasing any debt ob-

2 ligation of, a derivatives clearing organization, a
-3 clearing agency, or a subsidiary of either;

4 (2) purchasing assets of a derivatives clearing

5 | organization, a clearing agency; or a subsidiary of ei-

6 ther;

7 (3) assuming or guaranteeing the obligations of

8 a derivatives clearing organization, a clearing agen-

9 ¢y, or a subsidiary of either; or

10 (4) acquiring any type of equity interest or se-
11 curity of a derivatives clearing Qrganization, a clear-
12 ing agency, or a subsidiary of either.

13 SEC. 3005. STUDIES.

14 (a) STUDY ON EFFECTS OF POSITION LIMITS ON
15 TRADING ON EXCHANGES IN THE UNITED STATES.—

16 (1) STupY.—The Commodity Futures Trading
17 Commission, in consultation with each entity that is
18 a designated contract mérket under the-Commodity
19 Exchange Act, shall conduct a study of the effects
20 (if any) of the position iimits imposed pursuant to.
21 the other provisions of this titleon excessive specula-
22 tion and on the movement of transactions from ex-
23 changes in the United States to trading venues .out—.
24 side the United States.

fAVHLC\120909\120809.014.xm! (456670110)
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1 (2) REPORT TO THE CONGRESS.—Within 12

2 - months after the imposition of position limits pursu-
l3 ant to the other provisions of this title, the Com-

4 modity Futures Trading Commission, in consultation

5 with each entity that is a designated contract mar-

6 ket under the Commodity Exchange Act, shall sub-

7 mit to the Congress a report on the matters de-

8 seribed in paragraph. (1).

9 (3) Within 30 legislative days after the submis-
10 sion to the Congress of the report described in para-
11 graph (2), the Committee on Agriculture of the
12 House of Representatigfes‘ shall hold a hearing exam-
13 ining the findings of the report.

14 (4) In addition to the study required in para-
15 graph (1), the Chairman of the Commodity Futures
16 Trading Commissioh shall prepare and submit to the
17 Congress biennial repbrts on the growth or decline
18 of the derivatives markets in the United States and
19. -abroad, which shall include assessments of the
20 causes of any such growth or decline, the effective-
21 ness of regulatory regimes in managing systemic
22 risk, a comparison of the costs of compliance at the
23 time of the report for market participants subject to
24 regulation by the United States ﬁth the costs of
25 compliance in December 2008 for the market par-
fAVHLC\120909\120909.014.xml (456670110)
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1 ticipants, and the quality of the available data. In
2 preparing ;che report, the Chairman shall solicit the
3 views of, consult with, and address the concerns
4 raised by, market participants,' regulators, legisla-
5 tors, and other interested parties.

6 (b) STUDY ON FEASIBILITY OF REQUIRING USE OF
7 STANDARDIZED ALGORITHMIC DESCRIPTIONS FOR FI-
8 NANCIAL DERIVATIVES.— |
9 (1) IN GENERAL.—The Securities and Ex-
10 change Commission and the Commodity Futures
11 Trading Commission shall conduct a jont study of
12 the feasibility of requiring the derivatives industry to
13 adopt standardized computer-readable algorit_hmic
14 descriptions which may be used to desecribe complex
15 and standardized financial derivatives.

16 »(2) GOALS.—The algorithmic descriptions de-
17 fined in the study shall be designed to facilitate com-

~ 18 puterized analysis of individual derivative contracts

19 and to calculate net exposures to complex' deriva-

20 tives. The a_lgorithmic descriptions shall be optimized

21 for simultaneous use by:

22 (A) commerrcial users and traders of de-

23 rivatives%

24 (B) derivative clearing houses, exchanges

25 and electronic trading platforms; |

fAWVHLC\120909\120908.014 .xml (456670110)
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1 (C) trade repositories and regulator inves-
2 tigations of market activities; and

3 | (D) systemie risk regulators.

4 The study will also examine the extent to which the

5 algorithmie description, together with standardized

6 and extensiblé legal definitions, may serve' as the

7 binding legal definition of derivative contracts. The

8 study will examine the logistics of possible imple-

9 mentations of standardized aigorithmic descriptions
10 for derivatives contracts. The study shall be limited
11 to electronic fbrmats for exchange of derivative con-
12 tract descriptions and will not contemplate disclo-
13 sure of proprietary valuation models.

14 (3) INTERNATIONAL COORDINATION.—In con-
15 ducting the study, the Securities and Exchange
-16 Commission and the Commodity Futures Trading
17 ‘Commission shall coordinate the study with intér-
18 national financial institutions and regulators é.s ap-
19 : prOpriafe and practical. |

20. (4) REPORT.—Within 8 months after the date
21 of the enactment of this Act, the Securities and Ex-
22 change Commission and the Commodity Futures
23 Trading Commission shall jointly submit to the
24 Committees on Agriculture and on Financial Serv-
25 ices of the House of Representatives and the Com-

- fAVHLC\ 20909\120909.014.xml (456670110)
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1 mittees on Agriculture, Nutrition, and Forestry and
2 on Banking, Housing, and Urban Affairs of the Sen-
3 ate a written report which contains the results of the
4 study required By paragraphs (1) through (3).
5 (¢) STUDY OF DESIRABILITY AND FEASIBILITY OF
6 ESTABLISHING SINGLE REGULATOR FOR ALL TRANS-
7 ACTIONS INVOLVING FINANCIAL DERIVATIVES.—
8 (1) IN GENERAL.—The Secretary of the Treas-
9 ury, the Commodity Futures Trading Commission,
10 and the Securities and Exchange Commission shall
v_ 11 conduct a joint study of the desirability and feasi-
12 bility of establishing, by January 1, 2012, a single
13 regulator for all transactions involving financial de-
14 rivatives.
15 (2) REPdR_T TO THE CONGRESS.—Not later
16 " than December 1, 2010, .Secretary of the Treasury,
17 the Cbmmodjty Futures Trading Commission, and.
18 | the Securities and Exchange Commission shall joint-
19 ly submit to the Committees on Agriculture and on
20 Financial Services of the House of Representatives
21 and the Committees on Agriculture, Nutrition, and
22 Forestry and on Banking, Housing, and Urban Af-
23 fairs of the Senate a written report that contains the
24 results of the study required by paragraph (1).
fAVHLC\1209091120909.014.xml (456670110)
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1 SEC. 3006. RECOMMENDATIONS FOR CHANGES TO INSOL-

2 VENCY LAWS.
3 Not later than 180 days after the date of the enact-
4 ment df this Act, the Securities and Exchange Commis-
5 sion, the Commodity Futures Trading Commission, and
6 the Prudential Regulators (as defined in section 1a of tﬁe
7 Commodity Exchange Act, as amended by section 3111
8 of this Act) shall transmit to Congress recommendations
9 for legislative changes to the Iederal insolvency laws—
10 | (1) in order to enhance the legal certainty with
11 respect to swap participants clearing non-proprietary
12 swap positions with a swap clearinghouse, includ-
13 Ing—
14 (A) customer rights to recover margin de-
15 posits or eustbdial property held at or through
16 an 1insolvent swap clearinghouse, or clearing
17 participant; and |
18 (B) the enforceability of clearing rules re-
.19 lating to the portability of customer swap posi-
- 20 tions (and associated margin) upoh the 1insol-
21 vency of a clearing partieipant;
22 (2) to clarify and harmonize the insolvency law
- 23 framework applicable to entities that are both eofn—
24 modity brokers (as defined in secﬁion- 101(6) of title
25 11, United States Code) and registered brokers or
fA\VHLC\120909\120909.014 . xmi (456670110)
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—

dealers (as defined in section 3(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78¢(a))); and

(3) to facilitate the portfolio margining of secu-
rities and commodity futures and options positions
held through entities that are both futures conimis-
sion merchants (as defined in section la of the Com-
modity Exchange Act) and registered brokers or
dealers (as defined in section 3 of the Securities Ex-

change Act of 1934 (15 U.s.C. 780(&)))

W 0 N O e AW

—
o

SEC. 3007. ABUSIVE SWAPS.

[a—
—

The Commodity Futures Trading Commission and

f—
[\

the Securities and Exchange Commission may, by rule or

—
o

order, jointly collect information as may be necessary con-

cerning the markets for any types of -swap (as defined in

e —t
W A

- section 1a(35) of the Commodity Exchange Act) or secu-

—
(@)}

rity-based swap (as defined in section 1a(38) of such Act)

—
~l

and jointly issue a report with respect to any types of

—
(o o]

swaps or security-based swaps which the Commodity Fu-

tures Tfading Commission and the Securities and Ex-

N
lar BN

change Commission find are detrimental to the stability

N
—

of a financial market or of participants in a financial mar-

N
[\

ket.

fAVHLC\1209091120909.014.xmi (456670110)
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SEC. 3008. AUTHORITY TO PROHIBIT PARTICIPATION IN

SWAP ACTIVITIES.

If the Commodity Ifutures Trading Commission or
the Securities and Exchange Commission determines that
the regulation of swaps or security-based swaps markets
in a foreign country undermines the stability of the United
States financial system,. either Commission, in consulta-

tion with the Secretary of the Treasury, may prohibit an

entity domiciled in that country from participating in the -

United States in any swap or secur_ity—based swap activi-
ties. |
SEC. 3009. MEMORANDUM.

(a)(1) The Commodity Futures Trading Commission
and the Federal Energy Regulatory Commission shall,l not
later than 180 days after the date of the enactment of
this section, negotiate a memorandum of understanding
to establish procedures for—

(A) applying their respective authorities in a
manner so as to ensure effective and efficient regula-

tion 1n the public interest, .

(B) resolving conflicts concerning overlapping
jﬁrisdict_ion between the two agencies, and |
(C) avoiding, to the extent poésible-, conflicting

or duplicative regulation.

fAVHLC\120909\120909.014 .xm| (456670110)
December 9, 2009 (9:48 a.m.)
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10 manipulation, fraud, or market power abuse in markefs
11 subject to such Commission’s regulation or oversight.
12 Shared information shall remain subject to the same re-
13 strictions on disclosure applicable to the Commission ini-
14 tially holding the information. |

15  Subtitle A—Regulation of Swap

16 Markets

17 SEC. 3101. DEFINITIONS.

18 (a) AMENDMENTS TO DEFINITIONS IN THE CoOM-
19 MODITS.{ EXCHANGE AcT.—Section la of the Commodity -
20 Exchange Act (7 U.S.C. 1a) is amended—

21 (1) in paragraph (12)(A)—

22 (A) i clause (vii)(IIT), by striking
23 “$25,000,000” and inserting “$50,000,000”;
24 and | |

f:\WHLC\120909\1 26909.01 4 xmi (456670110)
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-(2) Such memorandum and any subsequent amend-
ments to the memorandum shall be promptly submitted
to the appropriate committees of Cdngréss.

(b) The Commodity Futures Trading Commission
and the Federal Energy Regulatory Commission shall, not
latef than 180 days after the date of the enactment of
this section, negotiate a memorandum of understanding
to share information that may be requested where either

Commission is conducting an investigation into potential

December 9, 2009 (9:48 a.m.)
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(B) in clause (xi), ny striking ‘““total assets
in an amount” and inserting “amounts invested
on a diseretionary basis’’;
(2) in paragraph (29)— 7

(A) in subparagraph (D), by .striking
“and”’; |

(B) by redesignating subparagraph (E) as
sﬁbparagraph (G); and |

(C) by inserting after subparagraph (D)
the following: . |

“(E) a swap execution facility registered
under section Sh;

“(I") a swap repository; and’’; and
(3) by adding at the end the following:
“(35) SwAP.— |
| _“(A) IN GENERAL.—Iixcept as provided in
subparagraph (B), .the term ‘swap’ means any
agreement, contract, or transaction that—

“@) 1s .‘;L put, call, eap, floor, collar, or
similar option of any kind for the purchase -
or sale of, or based on the value of, 1 or
more interest or other rates, currencies,
commodities, securities, ihstruments of in-

debtedness, indices, quantitative measures,

{456670110)
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1 or other financial or economic interests or

2 property of any kind;
3 “(i1) pfovides for any purchase, sale,
4 payment, or delivefy (other than a dividend
5 on an equity security) that is dependent on
’ 6 the occurrence, non-oceurrence, or the ex-
7 tent of the occurrence of an event or con-
3 tingency associated with a potential finan-
9 cial, economic, or commercial consequence;
10 “(i11) provides on an executory basis
11 for.the exchange, on a fixed or contingent
12 basis, of 1 or more payments based on the
13 value or level of 1 or more interest or other
14 rates, currencies, commodities, securities,
15 instruments of indebtedness, indices, quan-
16 titative measures, or other financial or eco-
17 nomic interests or property of any kind, or
18 any interest therein or based on the value
19 théreof, and that transfers, ‘as between the
20 parties to the transaction, in whole or in
21 part, the financial risk associated with a
22 future change in any such value or level
23 withoﬁt also conveying a current or future
24 direct or indirect ownership interest in an
25 asset (including any enterprise or invest-

fAVHLC\120909\120909.014.xmi (456670110)
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1 ment pool) or hability that incorporates the
2 financial risk so transferred, and includes
3 any agreement, contract, or transaction
4 commonly known as an interest rate swap,
5 a rate floor, rate cap, rate collar, cross-cur-
6 rency rate swap, basis swap, curréncy
7 swap, total return swap, equity index swap,
8 equity swap, debt iﬁdex swap, debt swap,
9 credit spread, credit default svvép, éredit
10 ‘swap, weather swap, energy swap, ‘metal
11. swap, agricultural swap, emissions swap,
12 or commodity swap;

13 “@iv) 1s, or in the future becomes,
14 commonly known to the trade as a swap;

15 “(v) meets the definition of ‘swap

16 agreement’ as defined in section 2064 of
17 the Gramm-Leach-Bliley Act of Which a
18 material term of which is based on the
19 price, yield, value, or volatility of any secu-
20 rity or any group or index of seculjities, or
21 any interest therein; or | .

22 “(vi) is any eombination or permuta-

23 tion of, or. option on, ény’a,gTeement, con-
24 tréct, or transaction described in any of
25 clauses (1) through (v).
FAVHLC\120909\120909.014xm!  (456670110)
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1 “(B) EXCLUSIONS.%The term ‘swap’ does

2 not include—

3 ‘(1) any contract of sale of a com-

4 modity for future delivery (or any option

5 on such a contract) or security futures

6 product traded on or subject to the rules

7 of any board of trade designated as a con-

8 tract Iharket under section 5 or 5f;

9 i) any saie of a nonfinancial com-
10 modity or security for deferred shipment or
11 delivery, so long as the transaction is in-
12 tended to be physically settled;

13 - “(iit) any put, call, straddle, option, or
14 privilege on any security, certificate of de-
15 posit, or group or index of securities, in-
16 cluding any interest therein or based on
17 the value thereof, ‘that\is subject to the Se-
18 curities Act of 1933 (15 U.S.C. 77a et
19 seq.) and the Securities Exchange Act of
20 1934 (15 U.S.C. 78a et seq.);

21 “(v) any put, call, straddle, option, or
22 privilege felating to foreign currency en-
23 tered into on a national securities exchange
24 registered pursuant to section 6(a) of the

fAVHLCY12090941120909.014.xmi (456670\ 10).
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1 Securities Exchange Act of 1934 (15
2 U.S.C. 78f(a));
3 “(v) any agreement, contract, or
4 transaction providing for the purchase or
5 sale of 1 or more securities on a fixed basis -
6 that 1s subject to | the Securities Act of
7 1933 (15 U.S.C. 77a et seq.) and the Se-
8 curities Exchange Act of 1934 (15 U.S.C.
9 78a et seq); |
'10 “(vi) any agfeement, contract, or
11 transaction providing for the purchase or
12 sale of 1 or more securities on a contingent
13 basisv that is subject to the Securities Act
14 of 1933 (15 U.S.C. 77a et seq) and the
15 Securities Exchange Act of 1934 (15
16 | U.S.C. 78a et seq.), unless the agreeﬁent,
17 contract, or transaction predicates the pur-
18 (_:hase or sale on the occurrence of a bona
19 fide contingency that might' reasonably be
20 expected to affect or be affected by the
21 creditworthiness of a party other than a
22 party to the agreement, cbntract, or trans-
23 action;
24 “(vil) any note, bond, or evidence of
25 i.ndebtedness that is a security as defined
fAVHLC\120909\120909.014.xml  (456670I10)
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1 in section 2(a)(1) of the Securities Act of
2 1933 (15 U.S.C. 77b(a)(1));

3 “.(viii) any agreement, contract, or
4 transaction that .is—

5 “(-I) based on a security; and

6 “(ITI) entered into directly or
7 through an underwriter (as defined in
8 section 2(a)(11) of the Securities Act
9 of 1933) (15 U.S.C. 77b(a)(11)) by
10 ~ the 1ssuer of the Secﬁrity for the pur-
11 poses of raising capital, unless the -
12 agreement, contract, or transaction is
13 entered into to manage a risk associ-
14 ated with capital-raising;

15 “(ix) any foreign eichange forward,

16 “(x) any foreign exchange swap;

17 “(x1) any agreement, contract, or
18 transaction a counterpafty of which is- a
19. Federal Reserve 'bank, the United States
20 government or an agency of the United.
21 States government that is expressly backed
22 by the full faith and credit of the United .

23 States; and
24 “(x11) any security-based swap.
fAVHLC\120909\120909.014.xm!  (456670110)
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“(C) RULE OF CONSTRUCTION REGARDING
MASTER AGREEMENTS.—The term ‘swap’ shall
be construed to include a master agreement
that provides for an agreement, contract, or
transaction that is a swap pursuant to subpara-
graph (A), together with all supplements to any
such master agreement, without regard to
whether the master a_greefnent containé “an
agreement, contract, or transaction that is not
é swap pu'rsuanf to subparagraph (A), except

that the master agreement shall be considered

~ to be a swap only with respect to each agree-

ment, contract, or transaction under the master
agreement that 1s a swap pursuant to subpafa-
graph (A).
‘(D) FOREIGN EXCHANGE SWAPS AND
FORWARDS EXCEPTION.—
“(i) IN GENERAL.—Notwithstanding
clauses (ix) and (x) of subparagraph (B),
foreign exchange swaps and foreign ex-
change forwards shall be considered swaps
under this paragraph if the Commission
m.akes a det.ermination that either foreign
exchange swaps or foreign exchange for-

wards or both should be regulated as

{456670110)
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1 swaps under this Act and the Secretary
2 eoncurs with such determination.

3 “(i1) SCOPE OF AUTHORITY.——

4 H(I) The Commission and the
5 Secretary shall jointly determine
6 which of the authorities under this
7 Act regarding swaps the Commission
8 shall exercise over foreign exchange
9 swaps and foreign exehang_e forwards.
10 Such authorities shall subsequently be
11 exercised solely by the Commission.
12 The Commission and the Secretary
13 may jointly amend any previously
14 made determination under this sub-
15 clause.

16 “(II) Notwithstanding clause (i),
17 the Commission and the Secretary of
18 the Treasury may determine that ei-
19 ther foreign exchange swaps or for-
20 eign exchange forwards or both should
21 not be regulated as swaps under this
22 Act if such determination is jointly
23 made.

24 “(ii1) REPORTING.—Notwithstanding
25 : clauses (ix) and (x) of subparagraph (B)

FAVHLC\120900112090.014 i (456670110)
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1 and subparagraph (D)(i), all foreign ex-
2 change swaps and foreign exchange for-
3 wards shall be reported to either a swap
4 repository, or, if there is no swap reposi-
5 tory that would accept such swaps or for-
6 wards, to the Commission pursuant té sec-
7 tion 4r Withih such time périod as the -
8 Commission may by rule or regulation pre-
9 scribe.

10 “(iv) SECRETARY.—For purposes of
11 -this subparagraph only, the term ‘Sec-
12 " retary’ means the Secretary of the Treas-
13 ury. .

14 ' “(365 BOARD.—The term ‘Board’ means the
15 Board of Governors of the Federal Reserve System.
16 “(37) SECURITY-BASED SWAP.—The term ‘se-
17 _ cuﬁty-based swap’ has the same meaning as in sec-
18 - tion 3(a)(68) bf the Securities and Exchange Act of
19 1934.
20 “(38) SWAP DEALER.—
21 “(A) IN GENERAL.—The term ‘swap deal-
22 er’.means any person who—- |
23 “(1) holds itself out as a dealer in
24 swaps;
25 “(i1) makes a market in swaps;

FAVHLC\120909\120909.014.xml {456670110)
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“(1i) regularly ehgages in the pur-
chase of swaps and their resale to cus-
tomers in the ordinary course of a busi-
ness; or

“(iv) engages in any activity causing
the person to be commonly known in the-
trade as a dealef or market maker In
swaps.

“(B) A person may be designated a swap
dealer for a single type or single class or cat-
egory df swap and considered not a swap dealer
for other types, classes, or categories of swaps.

“(C) DE MINIMUS EXCEPTION.—The Com-
mission shall make a determination to exempt
from designation as a swap dealer an entity
that engages in a- de minimus amount of swap.
dealing in connection with transactions with or
on the behalf of its customers.

“(39) MAJOR SWAP PARTICII;ANT._—
“(A) IN GENERAL.—The term ‘major swap

participant’ means any person who is not a

swap dealer, and—

“(1) maintains a substantial net posi-
tion in outstanding swaps, excluding posi-

tions held primarily for hedging, reducing

(456670110)
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or otherwise mitigating its cbmme'rcial
risk, including operating and balance sheet
risk; or
“(i1) whose outstanding swaps create
substantial mnet counterparty exposure
among the aggregate of its counterparties
that could expose those counterparties to
significant credit losses. .
 “(B) DEFINITION OF SUBSTANTIAL NET
POSTION.—The Commission shall define by rule
or regulation the terms ‘substantial net posi-
tion’, “substantial net counterparty exposure’,
and ‘significant credit losses’ at thresholds that
the Commission determines prudent for the ef-
fective monitoring, management and oversight
of entities which are systemically important or
can significantly impact the financial - system
through counterparty credit risk. In setting the
definitions, the Commission shall consider the
person’s relative: position in uncleared as op-
posed to cleared swaps.
| "‘(C) A person may be designated a major

swap participant for 1 or more individual types

- of swaps without being classified as a major

swap participant for all classes of swaps.

(456670110)
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“(40) MAJOR SECURITY-BASED SWAP PARTICI-

PANT.—The term ‘major security-based swap partic-
ipant’ has the same meaning as in section 3(a)(67)

of the Securities Exéhange Act of 1934.

“(41) APPROPRIATE FEDERAL BANKING AGEN-

CY.—The-term ‘appropriate Federal banking agency’ .
has the same meaning as in section 3(q) of the Fed-

eral Deposit Insurance Act (12 U.S.C. 1813(q)).

“(42)  PRUDENTIAL REGULATOR.—The term

‘Prudential Regulator’ means—

“(A) the Board in the case of a swap deal-

er, major swap participant, seeurity-based swap

dealer, or major security-based swap participant

that is—
‘“(1) a State-chartered bank that is a
member of the Federal Reserve System; or
“(ii) a State-chartered branch or
agency of a foreign bank;
“(B) the Office of the Comptroller of the -

Currency in the case of a swap dealer, major

~ swap participant, security-based swap dealer, or

major security-based swap participant that is—
Y1) a national bank; or
“(i1) a federally chartered branch or

agency of a foreign bank; and

(456670110)
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1 “(C) the Federal Deposit Insurance Cor-
2 poration in the case of a swap dealer, major
3 swap participant, security-based swap dealer, or
4 major security-based swap participant that is a
5 State-chartered bank that is not a member of -
6 the Federdl Reserve System.
7 “(43) SECURITY-BASED SWAP DEALER.—The
8 term ‘security-based swap dealer’ has the same
9 meahing as in section 3(a)(71) of the Securities Ex-
10 change Act of 1934.
11 “(44) FOREIGN EXCHANGE FORWARD.—The
12 ~term ‘foreign exchange. forward’ meéns a transaction
13 that solely involves the exchange of 2 different cur-
14 réncies on a specific future date at a fixed rate
15 ag'reéd at the incept.ion.of the contract.
16 “(45) FOREIGN EXCHANGE SWAP.—The term
17 | ‘foreign exchange swap’ means a transaction that
18 solely-involves the exchange .of 2 different currencies'
19 on a specific date at a fixed rate agreed at the incep-
20 tion of the contract, and a reverse exchange of the
21 same 2 currencies at a date further in the future
22 and at a fixed rate agreed at the incepti(‘)n' of the
23 contract. =
24 “(46) PERSON ASSOCIATED WITH A SECURITY-
25 BASED SWAP DEALER OR 'MAJOR SECURITY-BASED
f:\VHL6\1 20909\120909.014.xml| (456670110)
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SWAP PARTICIPANT.—The term ‘person associated
with a security-based swap dealer or maj.or security-
based swap participant’ or ‘associated person of a
security-based swap dealer or major security-based
swap participant’ has the same meaning as in sec-
tion 3(a)(70) of the Securities Exchange Act of
1934.

‘“(47) PERSON ASSOCIATED WITH A SWAP
DEALER OR MAJOR SWAP PARTICIPANT.—The term
‘person associated with a swap dealer or major swap .
participant’ or ‘associated person of a swap dealer or
major swap participant’ means any partner, officer,
director, or branch manégef of a swap dealer or
major swap participant (or any person. occupying a

similar status or performing similar functions), any

~ person directly or indirectly controlling, controlled

by, or under common control with a swap dealer or
major swap participant, or émy employee of a swap
dealer or major swap participant, except that any
person associated with a swap dealer or majof swap
participant whose fuﬁctions are solely clerical of
ministerial shall not be included in the meaning of
the term cher than for purposes of section 4s(b)(6).

“(48) SWAP REPOSITORY.—The term ‘swap re-

pository’ ‘means any person that collects, calculates,

fAVHLC\120909120909.014.xmi (456670110)
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prepares or maintains information or records with
respect to transactions or positions in br the terms
and conditions of swaps entered into by third par-
ties.

“(49) SWAP EXECUTION FACILITY.—The term
‘swap execution facility’ means a person or entity

that facilitates the execution or trading of swaps be-

tween two persons through any means of interstate

commerce, but which is not a designated contract

market, including any electronic trade execution or

voice brokerage facility.

“(50) DERIVATIVE.—The term ‘derivative’
means— |
“(A) a contract of sale of a commodity for
future delivery; or
“(B) a swap.”.

(b) AUTHORITY TO F'URTHER DEFINE TERMS.—The

Commodity Futures Trading Commission shall adopt a
rule further defining the terms “swap”, “swap dealer”,
“hlajor- swap participant”’, and “eligible contract- partici-
pant” for the purpose of including transactions and enti-
ties thaf have been structured to evade this title. .

(e) ‘EXEMPTIONS—Sectio_h 4(c) of the Commodity

Exchange Act (7 U.S.C. 4(c)) is amended by adding at

25 the end the following: “The Commission shall. not have

fAVHLC\120909%120909.014.xmi (456670110)
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Ju—

the authority to grant exemptions from the provisions of
sections 3101(&), 3101(e), 3104, 3105, 3106, 3107, 3109,
3110, 3113, 3115, 3120, and 3121 of the Derivative Mar-
kets Transparency and Accountability Act of 2009, exeepﬂ
as expressly authorized under the provisions of that Act.
Notwithstanding the preceding sentence, the Commodity
Futures Trading Commission may exempt from any provi-

sion of the Commodity Exchange Act, pursuant to this

O, 00 AN W -~ W \]

subsection, an agreement, contract, or transaction that is

—
S

entered into pursuant to a tariff approved by the Federal

ju—
ju—

Energy Regulatory Commission, if the Commodity Fu-

—
N

tures Trading Commission determines that the exemption

—_
[F8]

would be consistent with the public interest, and shall eon-

fum—
N

-sider and not unreasonably deny any request made by the

—
W

Federal Energy Regulatory Commission for such an ex-

—
(o)}

emption.”.

o
~J

SEC. 3102. JURISDICTION.
(a) EXCLUSIVE JURISDICTION.—Section 2(a)(1) of

the Commodity Exchange Act (7 U.S.C. 2(a)(1)) is-

N = =
S O 0

amended—

[\®)
J—

(1) in the 1st sentence of subparagraph (A)—

N
[\

(A) by striking “(¢) through (i)” and in-

N
(O8]

serting “(c) and (£)”’;

o
~

(B) by inserting “swaps, or” before “con-

N
W

tracts of sale”;

fA\WVHLC\120909\120909.014.xm! (456670110)
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(C) by striking “derivatives transaction
execution facility” and inserting “swap execu-
tion facility”’; and | |

(D) by striking “5a” and inserting “5h’’;
and
(2) by adding at the end the following:

“(G)(1) Nothing in this paragraph shall
limit the jurisdiction/ conferred on the Securities
and Exchange Commission by the Derivative
Markets Transparency and Accountability Act
of 2009 with regard to security-based swap
agreements as defined pursuant to seéﬁon
3002(é) of such Act, and security-based swaps.

“(i1) In addition to the authority of the Se-

curities Exchange Commission ~described in

“clause (i), nothing in this subparagraph shall

limit or affect any statutory authority of the

Commission with respect to an agreement, con-

tract, or transaction described in clause (i).
“(H)(1) Nothing in this Act shall limit or

affect any statutory authority of the Federal

~ Energy Regulatory Commission with respect to

an agreement, contract, or transaction that is—

(456670110)
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1 “(I) not executed, traded, or cleared
2 on a registefed -entity or trading facility;
3 and

4 “(1I) entered into pursuant to a tariff
5 or rate schedule approved by the Iederal
6 Energy Regulatory Commission.

7 “(ii) In addition to the authority of the
8 Federal Energy Regulatory Commission de-
9 scribed in clause (1), nothing in this subpara-
10 graph shall limit or affect any statutory aﬁthor-
11 ity of the Commission with respect to an agree-
12 ment, contract, or transaction described in
13 clause (i).”. | |

14 (b) ADDITIONS.—Section 2(¢)(2)(A) of such Act (7
15 U.8.C.-2(c)(2)(A)) is amended—

16 (1)'in clause. (1) by striking “or’’ at the end;

17 (2) by redesignating clause (i) as clause (i1);
18 and

19 (3) by insertihg after clause (1) the following: .
20 “(i1) a swap; or”. | | |
21 (e) Section 12(e) .of such Act (7 U.S.C. 16(e)) is
22 amended—
23 (1) in paragraph (1)(B), by inserting “or (3)”
24  after “paragraph (2)”;

£AVHLC\120909\120909.014 xm! (456670110}
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1 (2) in paragraph (2), by striking subparagraphs
2 (A) and (B) and inserting the following:
3 - “(A) a swap; and
4 “(B) an agreement, contract, or trans-
5 action that is excluded ffom this Act under sec-
6 tion 2(c) or 2(f) of this Act or title IV of the
7 Commodity Futures Modernization Act of 2000
8 or exempted under section 4(c) of this Act (re-
9 gardless of whether any such agreement, con-
10 | tract, or transaction is otherwise subject to this
11 Act).”’; and o
12 (3) by adding at, the end the following:
13 “‘(3).A swap may not be regulated as an insur-
14 ance contract under State law.
15 “(4) The provisions of this Act relating to
16 swaps that were. enacted by the Derivative Markets
17 Transparency and Accountability Act of 2009, ir'1'-> '
18 cluding any rule or regulation theréunder, shall not
19 apply to activities outside the United States unless
20 those activities— |
21" “(A) have a direct and significant connec-
22 tion with activities in or effect on United States
23 commerce; or
24 “(B) contravene such rules or regulations
25 as the Commission may prescribe as necessary

fAVHLC\120909\120909.014.xml .
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or appropriate to prevent lthe evasion of any

provision of this Act that was enacted by the

Derivative Markets Transparency and Account-

ability Act of 2009.”.

(d) Nothing in the Derivative Mérkets Transparency
and Accountability Act of 2009 or the amendments to the
Commodity Exchange Act madé by such Act shall limit
or affect any statﬁtory enforcement authority of the Fed-
eral Energy Regulatory Commission pursuant to Section
222 of the I"ederal Power Act and Section 4A of the Nat-
ural Gas Act that existed prior to the date of enactment
of the Derivative Markets Transpa,reney and Account-
ability Act of 2009.

SEC. 3103. CLEARING AND EXECUTION TRANSPARENCY.

(a) CLEARING AND EXECUTION TRANSPARENCY RE-
QUIR-EMENTS.—

(1) Section 2 of the Commodity Exchange Act
(7 U.S.C. 2) is amended by striking subsections (d),
(e), (), and (h).

(2)(A) Prior to the final effective dates in this
title, a person may petitibn the Commodity Futures
Trading Commission to remain subject to para-
graphs (3) through (7) of section 2(h) of the Com-

modity Exchange Act.

fAVHLC\120909\120909.014.xm} (456670(10)
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(B) The Commodity Futures Trading Commis-

Ja—

sion shall eonsider any petition submitted under sub-
paragraph (A) in a prompt manner ahd may _a.llow
a person to continue operating subject to paragraphs
(3) through (7) of section 2(h) of the Commodity
Exchange Act for up to one year after the effective
date of this subtitle. _

(3) Section 2 of such Act (7 U.S.C. 2) is fur-

O 0 NN N W

ther amended by inserting after subsection (¢) the

—
s

following:

fa—
fa—

“(d) SWAPS.—Nothing in this Act (other than sub-
sections (a)(1)(A), (2)(1)(B), ()(@)A)G), (e), (®), G),
and (k), sections 4a, 4b, 4b-1, 4e(a), 4e(b), 4o, 4r, 4s,
4t, 5, 5b, 5¢, 5h, 6(c), 6(d), 6e, 6d, 8, 8a, 9, 12(e)(2),
12(f), 13(a), 13(b), 21, and. 22(a)(4) and such other provi-

—t e e e
AN O AW

sions of this Act as are applicable by their terms to reg-

—
~J

istered entities and Commission registrants) governs or

—
o0

applies to a swap.

—
\O

“(e) LIMITATION ON PARTICIPATION.—It shall be

[\
)

unlawful for any person, other than an eligible contract

N
—

- participant, to enter into a swap unless the swap is en-

tered into on or subject to the rules of a board of trade

NN
W N

designated as a contract market under section 5.”.

fAVHLC\120909\120909.014.xml (456670110)
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1 * (4) Section 2 of such Act (7 U.S.C. 2) is fur-
.2 ther amended by inserting after subsection (i) the
3 following:

4 “(3) CLEARING REQUIREMENT.—

5 “(1) IN GENERAL.—

6 “(A) STANDARD FOR CLEARING.—A swap
7 | shall be submitted for clearing if a derivatives
8 clearing organization that is registered under
9 this Act will accept the swap for clearing, and
10 the Commission has determined under para-
11 graph (2)(B)(11) that the swap is required to be
12 cleared.

13 | “(B) OPEN ACCESS.—The rules of a de-
14 | ~ rivatives clearing organization described in sub-
15 paragraph (A) shall—

16 - (1) presecribe that all swaps submitted
17 to the denvatives clearing organization
18 with the same terms and conditions are
19 economically, equivalent within the deriva-
20 tives clearing organization and may be off-
21 set with each other within the derivatives
22 | clearing organization; and
23 | “(ii) provide for non-discriminatory
24 clearing of a swap executed bilaterally or
25 on or through the rules of an unaffiliated

fAVHLC\120909\120909.014.xml (456670110)
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1 designated contract market or swap execu-
2 tion facility.
3 “(2) COMMISSION REVIEW.—
4 “(A) COMMISSION-INITIATED REVIEW.—
5 “(1) The Commission shall review each
6 swap, or any group, category, type_ or class
7 of swaps to make a determination as to
8 whether the swap or group, category, type,
9 or class of swaps should be required to be
10 cleared.
11 “(i1) The Commission shall provide at
12 least a 3‘0—day public comment period- re-
13 garding any determination mlade under
14 clause (i).
15 “(B') SWAP SUBMISSIONS.—
16 ) A derivativés clearing organiza-
.17 tion shall submit to the Commission each
18 swap, or any group, category, type or class
19 of swaps that it plans to accept for clear-
20 ing, and provide notice to its members (in
21 a manner to be determined by the Com-
22 mission) of the submission.
23 “(ii) The Commission shall—
£A\VHLC\120909\120909.014.xml (456670110)
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“(C) DEADLINE.

41 |

“(T) make available to the public
any submission received_under clause
(i);

“(II) review each submission
made under clause (1), and determine
whether the swap, or group, category,
type, or class of swaps described in
the submission _is required to be
cleared; and

“(III) provide at least a 30-day
public comment period regarding its
‘determination as to whether the clear-
ing requirement under paragraph :

(1)(A) shall apply to the submission.

The Commission shall

make 1its determination under subparagraph

(B)(11) not later than 90 days after receiving a

submission made under subparagraph (B)(i),

unless the submitting derivatives clearing orga-

nization agrees to an extension for the time lim-

itation established under this subparagraph.

“(D) DETERMINATION.—

“(1) In reviewing a submission made

under subparagraljh (B), the Commission

(456670110)



F\P1I\FRVMAMDS\PETEMN_01. XML

O 0 NN N bR W NN -

RN N NN N N e o e e e e = e e
W A W N = © YW W NN R WN =D

‘ fAVHLC\1209091120909.014.xmt
December 9, 2009 (9:48 a.m.)

42

shall review whether the submission is con-

sistent with section 5b(c)(2),

“(ii)) In reviewing a swap, group of

swaps, or class of swaps pursuant to sub-

paragraph (A) or a submission made under

subparagraph (B), the Commission shall

take into account the following factors:

(456670110)

“(I) The existence of significant
outstanding notional ex’posures,- trad-
ing liquidity and adequate pricing @ -
data. |

. “(II) The availability of rule
framework, capacity, operationél ex-
pertise and resources, and credit sup-
port infrastructure to clear the con-

tract on terms that are consistent

with the material terms and trading

. conventions on which the contract 1s

then traded.

“(IIT) The effect on the mitiga-
tion bf systerhie risk, taking inﬁo ac-
count the size of the market for such
contract ahd the resources of the de-
rivatives ciearing organiiation avail-

able to clear the eontr_aetQ
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7_1 “(IV) The effect on competition,
2 including appropriate fees and charges
3 applied to clearing. | |
4 “(V) The existence of reasonable
5 legal certainty in the event of the in-
6 solvency of the relevant derivatives
7 clearing organization or 1 or more of
8 its clearing members with regard to
9 the treatmént of customer and swap
10 counterparty - positions, funds, and
11 property. |

12 “Gu) In making a .determination
13 under subparagraph (B)(ii) that the clear-
14 - ing requirement shall apply, the Commis-
15 sion may require such terms and condi-
16 tions to the requirement as the Commis-
17 sion determines to be appropriate.

18 “(E) RULES.—Not later than 1 year after
19 the date of the enactment of the Derivative
20 Markets Transparency and Accountability Act
21 of 2009, the Commission shall adopt rules for
22 a derivatives clearing organization’s submission
23 for review, pursuant fo this paragraph, of al
24 swap, or a group, category, type or elass. of
25 | swaps, that it seeks to acéept for clearing.

fAVHLC\120909\120909.01 4.xﬁ1l (456670110)
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“(8) STAY OF CLEARING REQUIREMENT.—

“(A) Ai':ter a determination pursuant to
paragraph (2)(B), the Commission, on applica-
tion of a counterparty to. a swap or on its own
initiative, may stay the clearihg requirement of
paragraph (1) until the Commission completes
a review of the terms of the swap (or the group,
category, type or class of swaps) and the clear-
ing arrangement.

“(B) DEADLINE.—The Commission shall
complete a review undertaken pursuant to sub-
paragraph (A) not later than 90 days after
issuance of the stay, unless the derivatives
clearing organization that clears the swap, or
group, category, type or class of swaps, agrees
to an extension of- the time limitatiqn estab-
lished under this subparagraph.

“(C) DETERMINATION.—Upon completion
of the review undertaken pursuant tol subpara-
graph (A),“thé Commission may— |

(i) determine, unconditionally or sub-
ject to such terms and conditions as the

Commission determines-to be appropriate,

~ that the swap, or group, category, type or

- class of swaps, must be cleared pursuant

(456670110)
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to this subsection if it finds that such

clearing is consistent with paragraph

(2)(D); or

“(i1) determine that the clearing re-
quirement of paragraph (1) shall not apply
to the swap, or group, category, type or
class of swéps.

“(D) RULES.—Not later than 1 year after
the date of the enactment of the Derivative
Markets Transparency and Accountability Act
of 2009,» the Commission shall adopt rules for

reviewing, pursuant to this paragraph, a deriva-

‘tives clearing organization’s clearing of a swap,

or a group, category, type or class of swaps,
that it has accepted for clearing.

“(4) PREVENTION OF EVASION.—The Commis-

sion may preseribe rules under this subsection, or
issue Interpretations of the rules, as necessary to

prevent evasions of this subsection.

“(5) REQUIRED REPORTING.—

“(A) IN GENERAL.—AIl swaps that .are not
accepted for clearing by any derivatives clearing
organization shall be reported either to a swap

repostitory deseribed in section 21 or, if there is

_no repository that would aceept the swap, to the

(456670110)
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Commission pursuant to section 4r within such
time period as the Commission may by rule or
regulation prescribe. Counterparties .to a swap
may agree which counterparty will report the
swap as required by this paragraph.

‘“(B) SWAP DEALER DESIGNATION.—With
regard to swaps where only 1 counterparty is a
swap dealer, the swap dealer shall report the
swap as required by this paragraph.

“(6) REPORTING TRANSITION RULES.—Rules

adopted by the Commission under this section shall

provide for the reporting of data, as follows:

“(A) Swaps entered into. before the date of
the -enactment of this subsection shall be re-
ported to a registeredl swap repository or the
Commission no later than 180 days after the
effective date of this subsection; and

“(B) Swaps entered into on or after such
date of enactment shall be reported to a reg-
istered swap repository or the Commission no
later than the later of—

“(1) 90 days after such effective date;

or -

(456670110)
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“(ii) such other time after entering
into the swap as the Commission may pre-
seribe by rule or regulation.

“(7) CLEARING TRANSITION RULES.—

“(A) Swaps entered into before the date of
the enactment of this subsection are exempt
from the clearing requirements of this sub-
section 1if reported pursuant to paragraph
(6)(A). |

“(B) Swaps enteréd into before application
of ‘the clearing requirement pursuant to this
subsection are exempt from the clearing re-
quirements of this subsection if reported pursu-
ant to paragraph (6)(B). |
“(8) EXCEPTIONS.—

“(A) IN GENER_AL.—The requirements of
paragraph (1) shall not apply to a swap if one
of the counterparties to the swap—

“(1) 1s not a swap dealer or major
swap participant;

“(11) is using swaps to hedge or miti-
gate commercial risk, including operating
or balance sheet risk; and

“(ii1) notifies the Commission, in a

manner set forth by the Commission, how

(456670110)
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1 it generally meets its financial obligations
2 ~associated with enteringl into non-cleared
3 swaps.
4 “(B) ABUSE OF EXCEPTION.—The Corh-
5 mission may preScribe rules under this sub-
6 section, or issue interpretations of the rules, as
7 ﬁecessary to prevent abuse of the exemption in
8 subparagraph (A) by swap dealers and major
9 swap participants. | | |
10 “(C) OPTION TO CLEAR.—The application
11 of the clearing exception in subparagraph (4) is .
12 ‘solely at the discretion .of the counterparty to
13 the swap that meets the condition_s of clauses
14 (1) through (ii1) of subparagraph (A). |
15 “(k) EXE.CUTION TRANSPARENCY.—
16 “(1) REQUIREMENT.—A swap that is subject to
17 the clearing. requirement of subsectioﬁ () shall not
18. be traded excépt on or through a board of trade des-
19 ignated as a contract market under section D, or oh
20 -or through a swap executién facility registéred under
21 section 5h, that makes the swap available for trad-
22 Ing. | |
23 “(2) EXCEPTIONS.—The requirement of para-
24 graph (1) shall not apply to a swap if no designated
fA\VHLC\120909\120909.014.xml ' (456670110)
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1 contract market or swap execution facility makes the
2 swap available for trading.

3 “3) AGRICULTURAL SWAPS—No person shall
4 offer to enter into, enter into or confirm the execu-
5 tion of, any swap in an agﬁcultufal commodity (as
6 defined by the Commission) that is subject to para-
7 graphs (1) and (2) except pursuant to a rule or reg--
8 ulation of the Commission allowing the swap under
9 such terms and conditions as the Commission shall
10 prescribe.

11 ‘“(4) REQUIRED REPOETING.——I’E the exception
12 of paragraph (2) applies and there is no facility that
13 makes the swap available- to trade, the counterpar-
14 ties shall comply with any recordkeeping and trans-
15 action reporting requirements that may be pre-
16 seribed by the Commission with respect to éwaps
17 subject to the requiréments of paragraph (1).

18 “(5) .EXCHANGE TRADING.—In adopting rules
19 and regulations, the Commission shall endeavof to

20 eliminate unnecessary impediments to the trading. on
21 boards of trade designated as contract markets
22 under section 5 of contracts, agreements, or trans-
23 actions that would be security-based swaps but for
24 the trading ofr such contracts, ag're.emeni':sl or trans-
25 actions bn such a designated contract market.”.
FAVHLC\120909\1 20969.01 4.xml (456670110)
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1 (b) DERIVATIVES CLEARING ORGANIZATIONS.—

2. (1) Subsections (a) and (b) of section 5b of

3 such Act (7 U.S.C. 7a-1) are amended to read as

4 follows: |

5 “(a) REGISTRATION REQUIREMENT.—

6 “(1) IN GENERAL.—It shall be unlawful for any

7 entity, unless registered with the Commission, di-

8 rectly or indirectly to make use of the mails or any

9 means or imstrumentahty of interstate commerce to
10 perform the functions of a derivati'ves clearing orga-
11 nization described in section 1a(10) of this Act with
12 respect to— |

13 “(A) a contract of sale of a commodity for
14 future delivefy (or option on such a contract) or .
15 option on a commodity, in each case unless the
16 contract or option is— 7
17 “(i) excluded from this Act by section
18 2(a)(1)(C) (i), 2(c), or 2(f); or |
19 | “(11) 'a - security futures produect
20 cleared by a clearing agency registered
21 with the Securities and Exchange Commis-
_22 sion under the Securities Exchange Act of
23 1934 (15 U.S.C. 78a et seq.); or
24 . “(B) a swap.

fAVHLC\120909\120909.014.xml (456670110)
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1 “(2)' EXISTING BANKS AND CLEARING AGEN- .
2 CIES.—A bank or a clearing agency registered with
3 the Securities and Exchange Commission under the
4 Securities Exchange Act of 1934 required to be reg-
5 istered as a derivatives clearing organization under
6 this section is deemed to be registered under this
7 section to the extent that the bank cleared swaps, as
8 defined in this Act, as a multilateral clearing organi-
9 zation or the clearing agency cleared swaps, as de-
10 fined in this Act, before the enactment of this sub-
11 section. A bank to which this paragraph applies
12 may, by the vote of the shareholders owning not less
13 than 51 percent of the voting interests of the bank,
14 -be converted into a State corporation, partﬁership,
15 limited liébility company, or other similar legal f’orm.
16 pursuant to a plan of conversion, if the conversion
17 | 1S not in contravehtion of applicable State law.

18 “(b) VOLUNTAR? REGISTRATION.—A person that

19 clears agreements, contracts, or transactions that are not
20 required to be cleared uhder this Act may register with
21 the Commission as a derivatives cledring organization.”.
22 (2) Section 5b of such Act (7 U.S.C. 7a-1) is
23 amended by adding at the end the following:
24 “(g) RULES.—Not later than 1 year after the date
25 of the enactment of the Derivative Markets Transparency
fAVHLC\120909\120909.014.xm! (456670110)
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1 and Accountability Act of 2009, the Commission shall

2 adopt rules governing persons that are registered as de-

3 rivatives clearing organizations for swaps under this sub-

4 section.

5 “(h) EXEMPTIONS.—

6 “(1) IN GENERAL.—The Commission may ex-

7 empt, conditionally or \unconditionally, a derivatives

8 clearing organization from registration under this

9 section for the clearing df swaps if the Commission
10 finds that the derivatives clearing organization is
11 subject to comparable, comprehensive supervision
12 and regulation on a consolidated basis by a Pruden-
13 tial Regulator or the appropriate governmental au-
14 thorities in the organization’s home country.

15 “(2) A person that is required to be registered
‘16 as a derivatives clearing organization under this see-
17 tion, whose principal business is clearing securities
18 ‘and options on securities and which is a clearing
19 agency registered \;vith the Securities Exchange
20 Commission under the Securities Exchange Act of
21 1934 (15 U.S.C. 78a et seq.), shall be uncondition-
22 ally exempt from registration under this section sole-
23 ly for the purpose of clearing swaps, unless the Com-
24 mission finds that the clearing agency is not subject

fAVHLC\120909\120909.014.xml . (456670110)
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1 to comparable, comprehensive supervision and regu-
2 lation by the Securities and Exchange Commission.
3 “(1) DESIGNATION OF COMPLIANCE OFFICER.—
4 “(1) IN GENERAL.—Each derivatives clearing
5 organization shall designate an individual to serve as
6 a compliance officer.
7 “(2) DuTiES.—The compliance officer—
8 “(A) shall report directly to the board or
9 to the senior officer of the derivatives clearing
10 organization; and
11 “(B) shall— -
12 “(1) review compliance with the core
.13 principles in section db(c)(2).
14. “(ii) in consultation with the board of
15 the derivatives clearing organization, a
16 body performing a function similar to that
17 of a board, or the senior officer of the de-
18 'riva't.ives clearing organization, resolve any
19 - conflicts of interest that may arise;
20 ““(ii1) be responsible for administering -
21 the policies and procedures required to be
22 established pursuant to this section; and
23 “(1v) ensure compliance with this Act
24 and the rules and regulations issued under
25 this Act; and
fAVHLC\120909\120909.014.xml (456670110}
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1 “(C) shall establish procedures for remedi-
2 ation of non-compliance issues found during
3 compliance offiée reviews, lookbacks, internal or
4 external audit findings, self-reported errors, or
5 through validated cbmplaints. The procedures
6 shall establish the handling, management re-
7 sponse, remediation, re-testing, and closing of
8 non-compliant issues.

9 “(3) ANNUAL REPORTS REQUIRED.—The com-
10 ‘pliance officer shall annually prepa-re‘ and sign a re-
11 port on the compliance of the derivatives cleari'ﬁg or-
12 ganization with this Act and the policies and proce-
13 dﬁres of the derivatives clearing organization, includ-
14 ing the code of ethics and conflict of interest policies
15 . of the derivatives clearing organization, in accord-
16 | ance with rules prescribed by the Commission. The
17 compliance report shall accompany the financial re-
18 ports of the derivatives clearing organization that
19 are required to be furnished to the Commission pur-
20 suant to this section and shall include a certification -
21 - that, under penalty of law, the report is accurate
22 and complete.”. | |
23 (3) Section 5b(e)(2) of such Act (7 U.S.C. 7a-
24 1(e)(2)) is amended to read as féllows: |

fA\VHLC\120909\1 209(;9.0 14.xmi (456670110)
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“(2) CORE PRINCIPLES FOR DERIVATIVES

CLEARING ORGANIZATIONS.—

“(A) IN GENERAL.—To be registered and
to maintain registration as a derivatives clear-
Ing organization, a derivatives clearing organi-
zation shall comply with the core principles
specified in this parag'raph and any requirement
fhat the Commission may impose by rule or
regulation pursuant to section 8a(5). Except
where the Commission determines otherwise by
rule. or regulation, a derivatives cleafing organi-
zation shall have reasonable discretion in’ estab-
lishing the manner in which the organizétion
complies with the core princibles.

“(B) FINANCIAL RESOURCES.—

“(1) The derivatives clearing organiza-
tion shall have adequate financial, oper-
‘ational, and' managerial resources to dis-
charge the responsibilities of the organiza-
tion. o

“(ii) The financial resources of the de-
‘rivatives clearing organization shall at a
minimum exceed the .tbtalr amount that

would—

(456670110)
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“(I) enable the organization to
meet the financial obiigations of the
organization to the members of, and
participants in, the organization, not-

withstanding a default by the member

or participant creating the largest fi-

nancial éxposure for the organization
in extreme but plauéible market condi-
tions; and

“(II) enable the organization to
cover the operating costs of the orga-
nization for a period of 1 year, cal-

culated on a rolling basis.

“(C) PARTICIPANT AND PRODUCT ELIGI- -

BILITY.—

“(i) The derivatives clearing organiza-

tion shall establish—

(456670110)

“(I) appropriate adniission and
continuing eligibility standards (in-
cluding sufficient finanecial resources
and operational capacity to meet obli-
gations arising from participation In
the organization) for members of and

participants in the organization; and
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1 “(IT) appropriate standards for

2 détermining eligibility of agreements,

3 contracts, or transactions submitted
4 to the organization for clearing.

5 “(ii) The derivatives clearing organi-

6 zation shall have procedures in place to

7 verify that participation dnd membership

8 requirements are met on an ongoing basis.

9 “(iii) The participation and membér-
10 ship requirements of the derivatives clear-
11 ing organization shall be objective, publicly
12 disclosed, and permit fair and open access.
13 “(D) RIsk MANAGEMENT.—

14 “(i) The derivatives clearing organiza-
15 tion shall have the ability to manage the
16 risks associated with discharging the re-
17 sponsibilities of a derivatives clearing orga-
_18 _nization through the use of appropriate
19 tools and procedures.

20 “(i1) The derivatives clearing organi-
21 zation shall measure the credit exposures
22 of the organization to the members of, and
23 participants in, the organization at least
24 once each business day and shall monitor
25 - the exposures throughout the business day.

fAVHLC\1209091120909.014.xml (456670110)
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1 “(i11) Through margin requirements
2 and other risk control mechanisms, a de-
3 rivatives clearing organization shall limit
4 the exposures of the or;ganiza.tion to poten-
5 tial losses from defaults by the members
6 of, and participants in, the organization so
7 that the operations of the organization
8 would not be disrup;ted and non-defaulting
9 members or participants would not be ex-
10 posed to losses that they cannot anticipate
11 or control.
12 “(iv) Margin required from all mem-
13 bers and participants shall be sufficient to
14 cover potential exposures in normal market
15 conditions.
16 “(v) The models and parameters used
17 in setting margin requirements shall be
18 risk-based and reviewed regularly.
19 - “(B) SETTLEMENT PROCEDURES.—The
20 derivatives clearing organization shall—
21 (1) complete mohey settlemenfs on.a
22 time’lylbasis, and not less than once each
23 business day;
24 “(11) employ money settlement ar-
25 rangements that eliminate or strictly limit
fAVHLC\120909\120909.014.xml (456670110)
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1 the exposure of the organization to settle-
2 ment bank risks, such as credit and 1iqui(i—
3 ity risks from the use of banks to effect
4 “money settlements;

5 “(iii) ensure money settlements are
6 final when effected;

7 “(iv) maintain an accurate record of
8 the flow of funds associated with each
9 money settlement; |

10 “(y) have the ability to comply with
11 the terms and conditions of any permitted
12 netting or offset arrangements with other
13 clearing organizations; and

14 “(vi) for physical settlernents, estab-
15 lish rules that clearly state the obligations
16 of the organization with reépect to physical
17 deliveries, including how risks from these
18 obligations shall be identified and man-
19 aged. |
20 “(F) TREATMENT OF FUNDS.—
21 “(i) The derivatives clearing organiza-
22 tion shall have standards and procedures
23 designed to protect and ensure the safety
24 of member and participant funds and as-
25 sets. o

f:AVHLC\120909\120909.014.xmi (456670110)
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“@i) The derivatives clearing organi-
zation shall hold member and participant

funds and assets in a manner whereby risk

of loss or of delay in the access of the or-

ganization to the assets and funds is mini-
mized.

“(ii1) Assets and funds invested by the

derivatives clearing organization shall be

" held in instruments with minimal credit,

market, and liquidity risks.

‘(@) DEFAULT RULES AND PROCE-

DURES.—

“(i) The derivatives clearing organiza--

tion shall have rules and procedures de-

signed to allow lfor the efficient; fair, and
safe management of events when members
or participants become insolvent or other-
wise default on their obligations to the or-
ganization.

7. “(i1) The default procedures of the de-
rivatives clearing organization shall be
cleéu_*ly stated, and they shall ensure that

the organization can take timely action to

_contain losses and liquidity pressures _and

fAVHLC\1209091120909.014.xml (456670110)
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| to continue meeting the obligations of the
2 organization.

3 “(@i11) The default procedures shall be
4 publicly available.

5 “(H) RULE ENFORCEMENT.—The deriva-
6 tives clearing organization shall—

7 “(1) maintain adeqﬁate arrangements
8 and resources for the effective monitoring
-9 and enforcement of compliance with rules
10 of the organization and for resolution of
11 - disputes; and

12 “(ii) have the authority and ability to
13 discipline, limit, suspend, or terminate the
14 activities of a member or participant for
15 violations of rules of the organization.

16 “I) SYSTEM SAFEGUARDS.—The deriva-
17 tives cleéring organization shall—

18 | ““(1) establish and maintain a program
19 of risk analysis and oversight to identify
20 and mimmize sources of operational risk
21 through the development of appropriate
22 controls and procedures, and the develop-
23 ment of automated systems, that are reli-
24 able, secure, and have adequate scalable
25 capacity;

fAVHLC\120909\120909.014 .xml (456670110)
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1 “(i1) establish and maintain emer-
2 gency procedures, backup facilities, and a
3 plan for disaster recovery that allows for
4 the timely recovery and resumption of op-
5 erations and the fulfillment of the respon-
6 sibilities and obligations of the organiza-
7 tion; and

8 “(i1) periodically conduct tests to
9 verify that backup resburees are sufficient
10 to ensure continued order processing and
11 trade matching, price reporting, market
12 surveillance, and maintenance of a com-
13 prehensive and accuréte audit trail.

14 “(J) REPORTING.—The derivatives clear-
15 ing organization shall provide to the Commis-
16 sion all information necessary for the Commis-
17 sion to conduct oversight of the org'anization.

18 “UXK) RECORDKEEPING.—The derivatives
19 clearing organization shall maintain records of
20 all activities related to the business of the orga-
21 nization as a derivatives clearing organization
22 in a form and manner accéptable to the Com-
23 mission for ét period of 5 years.
24 “(L) PUBLIC INFORMATION.—

fAVHLC\120909\120909.014 xmi (456670110)
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1 “(1) The derivatives clearing organiza-
2 tion shall provide market participants with
3 sufficient information to identify and
4 evaluate accuratelythe risks and costs as-
5 ‘sociated with using the services of the or-
6 ganization.
7 “(i1) The derivatives clearing organi-
8 zation shall make information concerning
9 the rules and operating procedures gov-
10 erning the clearing and settlement systems
11 (including default procedures) of the orga-
12 nization available to market participants.
13 - “(ii1) The derivatives clearing organi- |
14 zation shall disclose publicly and to the
15 Commission information concerning—
16 “(I) the terms and conditions of
17 contracts, agreements, -émd trans-
18 actions cleared and settled by the or-
19 - ganization;
20 “(II) clearing and other fees that
21 - the organization charges the members
22 - of, and participants in, the organiza-
23 tion; _
24 “(III) the margin-sétting method-
25 ology and the size and composition of
fAWVHLC\120909\1 205-309.01 4.xmi (456670[1 0)
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1 the financial resource package of the
2 organization;

3 | “(IV) other information felevant'
4 to participation in the settlement and
5 clearing activities of the organization;
6 and

7 “(V) daily settlement prices, vol-
8 ume, and open interest for all -con-
9 tracts settled or cleared by the organi-
10 zation.

11 “(M) INFORMATION-SHARING.—The  de-
12 rivatives clearing organization shall—

13 “(1) ‘enter into and abide by the terms
14 of all appropriate and applicable domestic
15 and  international information—éharing
16 agreements; and

17 - “‘(11) use relevant information obtained
18 from the agreements in carrying out the
19 risk management program of the organiza-
20 tion. |
21 “(N) ANTITRUST CONSIDERATIONS.—The
22 | derivatives clearing organization shall avoid—
23 “(1) adopting any rule or taking any
24 action that results in any unreasonable re-
25 straint of trade; or

FAVHLC\120909\120909.014.xml (456670110)
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1 “(ii) imposing any material anti-

2 competitive burden.

3 “(0O) GOVERNANCE FITNESS STAND-

4 ARDS.—

5 “(i) The derivatives clearing organiza-

6 tion shall establish governance arrange-

T ments that are transparent in order to ful-

8 .fill public interest requirements and to

9 support the objectives of the owners of,
10 and participants in, the organization.

11 “(i1) The derivatives clearing organi-
12 zation shall establish and enforce appro-
13 priate fitness standards for the directors,
14 members of. any disciplinary comrﬁittee,
15 and members of the organization, and any
16 " other persons with direct access to the set-
17 tlement or clearing activities of the organi-
18 zation, including any parties affiliated with
19 any of the persons described in this sub-
20 paragraph.

21 “(P) CONFLICTS OF INTEREST.—The de-
22 rivatives eleaﬁng Aorgahization shall establish
23 and enforce 1"ules to minimize confliets of inter-
24 est in the deeision-niaking process of the orga-
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1 nization and establish a process for resolving
2 the conflicts of interest.

3 “(Q) COMPOSITION OF THE BOARDS.—The
4 derivatives clearing organization shall ensure
5 that the composition of the governing board or
6 committee includes market participants. |

7 “(R) LEGAL RISK.—The derivatives clear-

8 ing organization shall have a well founded,
9 tranSparent, ~and enforceable legal framework
10 for each aspect of its activities.”.

11 (4) Section 5b of such Act (7 U.S.C. 7a-1) is
12 further amended by adding after subsection (1), as
13 added by this section, the following:

14 “(j) REPORTING.— |

15 “(1) IN GENERAL.—A derivatives clearing orga-
16 nization that clears swaps shall provide to the Com- -
17 mission all information determined by the Commis-
18 sion to be necessary to perforin the responsibilities
19 of the Commission under this Act. The Commission
20 shall adopt data collection and. maintenance require-
21 ments for swaps cleared by derivatives clearing orga-
22 nizations that are COmparable_ to the corresponding
23 requirements for swaps accepted by swap reposi-.
24 tories and swaps traded on swap execution facilities.
25 ' The Cominission shall share the information, upon
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1 request, with the Board, the Securities and Ex-
2 change Commission, the appropriate Ifederal bank- -
3 ing agencies, the Financial Services Oversight Coun-
4 cil, and the Department of Justice or other persons
5 the Commission deems appropriate, including for-
6 eign financial supervisors (including foreign futures
7 authorities), .foreign central banks, and foreign min-
8 istries that comply with the provisions of section 8.
9 “(2) PUBLIC INFORMATION.—A derivatives
10 clearing organization that clears swaps shall providé

11 to the Commission, or its designee, such information
12 as 1s réquired by, and in' a form and at a frequency
13 to be determined by, thé Commission, in order to
14 comply with the public reporting requirements con-
15 tained in section 8(j).

16 “(3) A derivatives clearing organization shall
17 keep any such books and records relating to swaps
18 defined in section 1a(35)(A)(v) open to inspection
19 and examination by the Securities and Exchange
20 Commission.”.

21 (5) Section 8(e) of such Act (7 U.S.C. 12(e))
22 is amended in the last sentence by inserting “central
23 bank and ministries” after ‘“‘department’” each place
24 1t appears.
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(¢) LEGAL CERTAINTY FOR IDENTIFIED BANKING

ProbuUCTS.—

(1) REeEPEAL.—Sections 402(d), 404, 407,
408(b), and 408(c)(2) of the Legal Certainty for

Bank Products Act of 2000 (7 U.S.C. 27(d), 27b,

27e, 27f(b), and 27£(c)(2)) are repealed.

(2) LEGAL CERTAINTY.—Sectioh 403 of the
Legal Certainty for Bank Products Aect of 2000 (7
U.S.C. 27a) is amended to read as follows:

“SEC. 403. EXCLUSION OF IDENTIFIED BANKING PRODUCT.

“(a) ExXCLUSION.—Except as provided in subsection

12 (b) or (¢)—

13
14
15
16
17
18
19
20
21
22

23 -

“(1) the Corﬁmodity Exchange Act shall not
apply to, and the Commodity Futures .Trading Com-
mission shall not exercise regulatory authority under
such Act with respect to, an identified banking prod-
uet; and |

“(2) ﬁhe definitions of ‘security-based swap’ in
sectibn 3(a)(68) of the Securities Exchange Act of
1934 and ‘security-based swép agreement’ in section
3(a)(76) of the Securities Exchange Act of 1934 do

not include any identified banking product.

. *“(b) EXCEPTION.—An appropriate Federal banking

24 agency may except an identified banking prodﬁct of a

25 bank under its regulatofy Jurisdiction from the exclusions
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‘1 in subsection (a) if the agency detefmineé, in consultation

2 with the Commodity Futures Trading Commission and the

3 Securities and Exchange Commission, that the product—

4

O 0 NN N

10
11
12
13
14
15
16

“(1) would meet the definition of swap In sec-
tion 1a(35) of the Commodity Exchange Act (7
U.S.C. 1a(35)) or security-based swap in séction
3(a)(68) of the Securities ahd .Exchange Act of
1934; and

“(2) has become known to the trade as a swap
or ‘security-based swap, or otherwise has been struec-
tured as an identified banking product for the pur-
pose of evading the provisions of the Commodity Ex-
change Act (7 U.S.C. 1 et seq.), the Securities Act
of 1933 (15 U.S.C. 77a et seq.), or the Secu‘rities

‘Exchange Act of 1934 (15 U.S.C. 78a et seq.).

“(¢) EXCEPTION.—The exclusions in subsection (a)

17 shall not apply to an identified banking product that—

18 . “(1) is a product of a bank that is not under
19 the regulatory jurisdiction of an appropriate Federal
20 banking agency; |

- 21 “(2) meets the definition of swab In section
22 1a(35) of the Commodity Exchange Act or security-
23 based swap in Section 3(a)'(68) of the Securiti.es and
24 Exchange Act of 1934; and
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“(3) has become known to the trade as a swap
or security-based swap, or otherwise has been struc-
tured as an identified banking product for the pur-
pése of evading the provisions of the Commodity Ex-
change Act (7 U.S.C. 1 et seq.), the Securities Act
of 1933 (15 U.S.C. 77a et seq.), or the Securities
Exchange Act of 1934 (15 U.S.C. 78a et seq.).”.

SEC. 3104. PUBLIC REPORTING OF AGGREGATE SWAP

DATA.

Section 8 of the Commodity Exchange Act (7 U.S.C.

12) 1s amended by adding at the end the following:

12 “(J) PUBLIC REPORTING OF AGGREGATE SWAP
13 DaTa— |
14 “(1) IN GENERAL.—The Commission, or a per-
15 son designated by the Commission pursuant to para-
16 graph (2), shall make available to the public, in a
17 manner that does not disclose the \busi'ness trans-
18 actions and market positions of any person, aggre-
19 gate data on swap trading volumes and . positions
20 from the sources set forth in paragraph (3).
21 “(2) DESIGNEE OF THE COMMISSION.—The
| 22 Commission may designate a derivatives clearing or-
23 ganization or a sWap repository. to carry out the
24 public reporting described in paragraph (1). |
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“(3) SOURCES OF INFORMATION.—The sources
of the information to be publicly reported as de-
seribed in paragraph (1) are—

“(A) derivatives clearing organizatiohs
pursuant to section 5b(j)(2);
“(B) swaf) repositories pursuant to section

21(c)(3); and |

“(C) reports received by the Commission

pursuant to section 4r.”.

10 SEC. 3105. SWAP REPOSITORIES.

11

The Commodity Exchange Aet (7 U.S.C. 1 et seq.)

12 is amended by inserting after section 20 the following:

13 «SEC. 21. SWAP REPOSITORIES.

14 ‘““(a) REGISTRATION REQUIREMENT.—

15 “(1) TN GENERAL.—It shall be unlawful for any
16 person, unless registered with the Commission, di-
17 rectly or indirectly to make use of the mails or any
18 means or instrumentality of interstate commerce to
19 perform the functions of a swap repository.

' _20 “(2) INSPECTION AND EXAMINATION.——Reg—
21 istered swap repositories shall be subject to inspéc-
22 tion and examination by any representative of the
23 Commission.

24 “(b) STANDARD SETTING.—
fAVHLC\1209091120909.014.xml (456670110) .
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1 “(1) DATA IDENTIFICATION.—The Commission

2 shall preseribe standards that specify the data ele-

3 ments for each swap that shall be colleéted _and

4 - maintained by each registered swap repository.

5 “(2) DATA COLLECTION AND MAINTENANCE.

6 The Commission shall preseribe data colleétion and

7 data maintenance standards for sWap repositories.

_8 “(3) COMPARABILITY.—The standards pre-

9 séribed by the Commission under this subsection

10 shall be comparable to the data standards imposed

11 " by the Commission on derivatives clearing organiza-

12 tions. that clear swaps.

13 “(e) DUTIES.—A swap repository shall—

14 “(1) accept data prescribed by the Commission

15 for each swap under subsection (b);

16 “(2) maintain the data in such form and man-

17 ner and for such period és may be required by the

18 . Commission;

19 | .“(3) provide to the Commission, or its designee,

20 such ihformai_iion as i1s required by, and in a form

21 and at a frequency to be determined by, the Com-
| 22 mission, iﬁ order to comply with the public reporting

23 requirements contained in section 8(j); and

24 “(4) make available, on a coﬁﬁdential basis

25 pursuant to section 8, éll data obtained by the swap
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1 repository, including imdividual counterparty trade
2 and position data, to the 'Commission, the appro-
3 priate Federal banking agencies, the Financial Serv-
4 ices Oversight Council, the Securities and Exchange
5 Commission, and the Department of Justice or to
6 other persons the Commission deems appropriate,
7 including foreign finanecial supervisors (including for-
8’ eign futures authorities‘), foreign central banks, and
9 foreign niinistries. (
10 “(d) RULES.—Not later than 1 year after the date
11 of the enactment of the Derivative Markets Transparency

—
[\®)

and Accountability Act of 2009, the Commission shall

—
(O8]

adopt rules governing persons that are registered under

"
N

this section, including rules that specify the data elements

that shall be collected and maintained.

—_—
AN W

“(e) ExBMPTIONS.—The Commission may exempt,

—
~

conditionally or unconditionally, a swap repository from

—_
0

the requirements of this section if the Commission finds

—_
o)

that the swap repository is subject to comparable, com-

[\
O

prehensive supervision and regulation on a consolidated

[\®)
—

basis by the Securities and Exchange Commission, a Pru-

[\®
\®}

dential Regulator or the appropriate governmental au-

[\
W

thorities in the organization’s home country.”.
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1 SEC. 3106. REPORTING AND RECORDKEEPING.

2
3
4
S
6
7
8
9

10
11
12
13

The Commodity Exchange Act (7 U.S.C. 1 et seq.)

is amended by inserting after section 4q the following:

“SEC. 4r. REPORTING AND RECORDKEEPING FOR CERTAIN

SWAPS.

“(a) IN GENERAL.—Any person who enters into a

swap and—

“(1) did not have the swap cleared in accord-
ance with section 2(j)(1); and

| “(2) did not have data regarding the swap ac-

cepted by a swap repository in accordance with rules

(including'fimeframes) adopted by the Commission

“under section 21,

14 shall meet the requirements in subsection (b).

15

“(b) REPORTS.—Any person deseribed in subsection

16 (a) shall—

“(1) make such reports in such form and man-

17

18 ner and for such period as the Commission shall pre-

19 scribe by rule or regulation regarding the swaps held

20 by the person; and -

21 | “(2) keep books and records pertaining to the

22 swaps held by the person in such form and manner

23 and for such period as may be required by the Com-

24 mission, which books and records shall be open to

25 inspectidn by any representative of the Commission,
3 26_ -an appropriate Federal banking agency, the Securi-
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1 ties and Exchange Commission, the Financial Serv-
2 ices Oversight Council, and the Department of Jus-
3 tice.

4 “(¢) IpENTICAL DATA.—In adopting rules under this

5 section, the Commission shall require persons described in

6 subsection (a) to report the same or a more comprehensive

7 set of dafa than the Commission requires swap reposi-

8 tories to collect under section 21.”.

9 SEC. 3107. REGISTRATION AND REGULATION OF SWAP
10 DEALERS AND MAJOR SWAP PARTICIPANTS.
11 The Commodity Exchange Act (7 USC. 1 et seq.)
12 is amended by inserting after‘section 4r (as added by sec-
13 tion 3106) the following:

14 «SEC. 4s. REGISTRATION AND REGULATION OF SWA? DEAL-
15 | ~ERS AND MAJOR SWAP PARTICIPANTS.
16 ‘“(a) REGISTRATION.—
17 “(1) It shall be unlawful for any' person to act
18 as a swap dealer unless the person is registered as
19 a swap dealer with the Commission.
| 20 “(2) It shall be unlawful for any person to act

21 as a major‘ swap participant unless the person is
22 registered as a major swap participant with the
23 Commission.
24 “(b) REQUIREMENTS.—

fAVHLC\120909\120909.014.xml (456670110)
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1 “(1) IN GENERAL.—A person shall register as

2 a swap dealer or major swap participant by filing a

3 registration application with the Commission.

4 “(2) CONTENTS.—The application shall be

5 made in such form and manner as prescribed by the

6 Commission, giving any information and facts as the

7 Commission may deem necessary concerning the

8 business in which the applicant is or will be engaged.

9 The person, when registered .as a swap dealer or
10 major swap participant, shaﬂ continue to report and
11 farnish to the Commission such information per-
12 taining to the person’s business as fhe Commission
13 may require. -

14 “(3) EXPIRATION.—Eaeh registration shall ex-
15 pire at.such time as the Commission may by rule or
16 regulatioﬁ preseribe.

17 . ‘(4) RuLES.—Except as provided in sub- -
18 sections (¢), (d) and (e), the Commission may pre-
19 scribe rulés applicable to swap dealers and major
20 swap participants; including rules that limit the ae-
21 tivities of swap dealers and major swap participants.
22 Except with regard to subsection (d)(1)(A), the
23 Commission may" providé conditional or uhcondi-
24 tional éxempti'ons from some or all of the rules or
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1 requirements prescribed under this section for swa.pr
2 dealers and major swap participants.

3 “(5) TRANSITION.—Rules adopted under this

4 section shall provide for the registration of s§vap

5 dealers and majqr swap participants no later than 1

6 year after the effective date of the Derivative Mar-

7 kets Transparency and Accountability Act of 2009.

8 “(6) STATUTORY DISQUALIFICATION.—Except
-9 to the extent otherwise specifically provided by mle,
10 regulation, or order, it shall be unlawful for a swap
11 dealer or a major swap participant to permit any
12 person associated with a swap dealer or a major
13 swap pé,rticipant who 1is sub'ject to a statutory dis-
14 - qualification to effect or be ihvolved in effecting
15 swaps on behalf of the swap dealer or major swap
16 participant, if the swap dealer or major swap partici-
17 pant knew, or in the exercise of reasonable care
18 should have known, of the statutory disqualification.
19 “(e¢) RULES.—
20 - “(1) IN GENERAL.—Not later than 1 year after
217 the date of the enactment of this section, the Com-
22 mission shall adopt rules for persons that are reg-
23 istered as swap dealers or major swap participants
24 under this section.
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1 “(2) EXCEPTION FOR PRUDENTIAL REQUIRE-
2 MENTS.—The Commission shall not preseribe rules
3 imposing prudential requirements on swap dealers or
4 major swap participants for which there is a Pru-
5 dential Regulator. This provision shall not be con-
6 strued as limiting the authority of the Commission
7 to preseribe appropriate business conduct, reporting,
8 and recordkeeping requirements to protect investors.
9 “(d) CAPITAL AND MARGIN REQUIREMENTS.—
10 (1) IN GENERAL.— |
11 “:(A) BANK SWAP DEALERS AND MAJOR
12 SWAP PARTICIPANTS —Each registered swap
13 dealer and major swap participant for which
14 there is a Prudential Regulator shall meet suqh
15 minimum capital requirements and minimum
16 initial and variation margin requirements as the
17 Prudential Regulators shall by rule or regula-
18 tion jointly prescribe that:
19 “(1) help ensure the safety and sou_nd-
20 ness of the swap dealer or major swap par-
21 _ticipant; and
22 - “(11) are appropriate for the risk asso-
23 ciated with the non-cleared swaps held as
24 a éwap dealer or major swap participant.
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“(B) NON-BANK SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS.—Each registered
swap dealer and majbr swap pa_rtici'pant for
‘which there 1s not a Prudential Reglilator shall
meet such minimum capital requirements and
minimum initial and variation margin require-
ments as the Commission shall by rule or regu-
lation presci’ibe that—

““(1) help ensure the safety and sound-
" ness of thé swap dealer or major swap par-
ticipant; and
“(i1) are appropriate for the risk asso-
ciated with the non-cleared swaps held as
~a swap dealer or major swap participant.
“(2) RULES.—

“(A) BANK SWAP DEALERS AND MAJOR
SWAP PARTICIPANTS.—No later than 1 year
after the date of the enactment of the Deriva-
-tive Markets Transparency and Accountability.
Act of 2009, the Prudential Regulators, in con-
sultation with the Commission, shall jointly
adopt rules imposing capital and margin re-
quirements under this subsection for swap deal-
ers and major swap participants, with respect

to their activities as a swap dealer or major

(456670110)
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swap participant for which there is a Prudential
Regulator

“(B) NON-BANK SWAP DEALERS AND
MAJOR. SWAP PARTICIPANT'S.l—Né) later than 1

year after the date of the enactment of the De-

~ rivative Markets Transparency and Account-

ability Act of 2009, the Commission shall adopt
rules imposing capital and margin requirements
under this subsection for swap dealers and
major swap participants for which there is no
Prudential Regulator.

“(3) AUTHORITY.—Nothing in this section shall

limit the authority of the Commission to set capital
requirements for a régistered futures commission
merchant or introducing broker in accordance with
section 4f.

“(e) REPORTING AND RECORDKEEPING.—

“(1) IN GENERAL.—Each registered swap deal-

er and major swap participant—

“(A) shall make such reports as are pre-
seribed by the Commission by rule or regulation

regarding the transactions and positions and fi-

nancial condition of the person;

“(B) for which—

(456670110)
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1 “(1) there is a Prudential Regulator,
2 shall keep books and records of all activi-
3 ties related to 1its business' as a swap dealer
4 or major swap participant in such form
5 and manner and for such period as may be
6 prescribed by the Commission by rule or
7 regulation;

8 ““(ii) there is no Prudential Regulator,
9 shall keep books and records in such form
10 ~and manner and for such period as may be
11 preseribed by the Commission by rule or
12 regulation; | _

13 ‘;(C) shall keep the books and records open
14 to inspection and examination by any represent-
15 ative of the Commissionl_ and

16 “(D) shall keep any such books and
17 records relating to swaps defined in section
18 1a(35)(A)(v) open to inspection and examina-
19 tion by the Securities and Exchange Commis-
20 sion. |
21 “(2) RuLes.—No later than 1 year after the
22 date of the enactment of the Derivative- Markets
23 Transparency and Accountability Act of 2009, the
24 Commission shall adopt rules governing reporting
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1 and recordkeeping for swap dealers and major swap
2 participants.
3 “(f) DAILY TRADING RECORDS.—
4 “(1) IN GENERAL.—Each registered swép deal-
5 er and major swap participant shall maintain daily
6 trading records of its swaps and all related records
7 (including relafed cash or forward transactions) and
8 recorded communie_ations including bL_l_t not limited
9 to electronic mail, instant messages, and recordings
10 of telephone calls, for such .period as mé,y be pre-
11 seribed by the Commission by ‘rule or regulation.
12 “(2) INFORMATION REQUIREMENTS.—The daily
13 trading records shall include such information as the
14 Commission shall prescribe by rule or regulation.
15 “(3) CUSTOMER RECORDS.—Each registered
16 swap dealer and major swap participant shall main-
17 tain daily trading records for each customer or
18 counferparty in such manner and form as to be
19 identifiable with each swap transaction. |
20 “(4) AUDIT TRAIL.—Each registered swap deal-
21 er and major swap participant shall maintain a lcom—
22 ‘plete audit trail for conducting comprehensive and
23 accurate trade reconstructions.
24 “(5) RULES.—No later than 1 year after. the
25 date of the enactment of the Derivative Markets .
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1 Transparency and Accountability Act of 2009, the
2 Commission shall adopt. rules governing daily trad'-
3 ing records for swap dealers and major swap partici-
4 pants. |
5 “(g) BUSINESS CONDUCT STANDARDS.—
6 “(1) IN GENERAL.—Each registered swap deal-
7 er and major swap participant shall conform with
8 business conduct standards as may be prescribed_ by
9 the Commission by rule or regulation addressing—
10 “(A) fraud, fnanipulation, and other abu-
11 sive practices involving swaps (including swaps
12 that are offered but not entered into); |
13 “(B) diligent supervision of its business as
14 a swap dealer;
15 “(C) adherence té all appliéable position
16 limits; and | o
17 “(D) such other matters as the Commis-
18 sion shall determine to be necessary or appro-
19 priate.
20 | “(2) BUSINESS CONDUCT REQUIREMENTS.—
21 Business conduct requiréments adopted by the Com-
22 mission shall— |
23 “(A) establish the standard of care for a
24 swap dealer or major swap. participant fo verify
fAVHLC\120909\120909.014 xml (456670110)
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1 that any counterparty meets the eligibility

2 standards for an eligible contra_ct participant;

3 “(B) require disclosure by the swap dealer

4 or major swap participant to any counterparty

5 to the transaction (other than a swap dealer or

6 major swap participant) of— _

7 “1) informétion about the material

8 risks and characteristics bf the swap;

9 “(ﬁ) for cleared swaps, upon the re-
l_Q quest of thé counterparty, the daily mark
11 . from the appropriate derivatives clearing
12 organization, and for | non-cleared swaps,
13 upon request of the counterparty, the daily
14 mark of the swap  dealer or major swap
15 participant; and

16 | “(ii1) any other-_material Incentives or
17 conflicts of interest that the swap dealer or
18 - major swap participant may have in con-
: 19 | nection with th'e swap; and

20 “(C) establish such other standards and
21 ' requiréments as the Commission may determine
22 are necessary or appropriate in the public inter-
23 est, for the protecﬁon of investors, or otherwise
24 ~ in furtherance of the lpurposes of this Act. -
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1 “(3) RULES.—The Commission shall prescribe
2 rules under this subsection governing business con-
3 duct standards -for swap dealers and major swap
4 participants no later than 1 vear after the date of
5 the enactment of the Derivative Markets Tfans—
6 parency and Accountability Act of 2009.

7 ““(h) DOCUMENTATION STANDARDS.—

8 “1) In GENERAL.—Eaéh registered swap deal-
9 er and major swap participant shall conform with
10 standards, as may be prescribed by the Commissioh
11 by rule or regulation, addressing timely and accurate
12 confirmation, processing, netting, documentation,
13 and valuation of all swaps.

14 “(2) RUuLES.—No later than 1 year after the
15 date of the enactment of the Derivative .Markets
16 Transparency and Accountability Act of 2009, the
17 Commission shall adopt rules governing the stand-
18 ards deseribed in paragraph (1) for swap dealers
19 and major swap participants.

20 “(1) -DEALER RESPONSIBILITIES.—Each registered
21 swap deal.er and major swap participant at all times shall
22 comply with the following requirements:
23 “(1) MONITORING OF TRADING.—The swap
24 dealér or major swap participant shall monitor its
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trading in swaps to prevent violations of applicable

position limits.

“(2) DISCLOSURE. OF GENERAL INFORMA-

TION.—The swap dealer or major swap participant
shall disclose to the Commission or to the Prudential
Regulator for the swap dealer or major swap partici-

pant, as applicable, information coneerning—

“(A) terms and conditions of its swaps;

“(B) swap trading operations, mechanisms,
and praétiees;

“(C) financial integrity protections relating
to swaps; and

“(D) other information relevant to its trad-
Ing in swaps.

“(3) ABILITY TO OBTAIN INFORMATION.—The

- swap dealer or major swap participant shall—

“(A) establish and enforce internal systems

-and procedures to obtain any necessary infor-

mation to perform any of the functions de-
seribed 1n this section; and

“(B) provide the information to the Com-
mission or to the Prudential Regulator for the
swap dealer or major swap participant, as ap-

plicable, upon request.

(456670110)
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“(4) CoONFLICTS OF INTEREST.—The swap
dealer and major swap participant shall implement
conflict-of-interest systems and procedures that—

“(A) establish structural and institutional
safeguards to assure that the activities of any
person within the firm relating to research or
analysis of the price or market for any com-
modity are separated by appropriate infofma-
tionai partitions within. the firm from the re-
view, pressure, or oversight of those whose in-
volvement in trading or clearing activities might
potentially bias their judgment or supervision;
and

“(B) address such other issues as the
Commission determines appropriate.

“(5) ANTITRUST CONSIDERATIONS.—The swap
dealer ér major swap participant shall ax-foid—

“(A) adopting any processes or taking any
actions that result in any unreasonable re-
straints of trade; or

“(B) imposing any material anticompeti-

 tive burden on trading.”.

SEC. 3108. CONFLICTS OF INTEREST.

Section 4d of the Commodity Exchange Act (7 U.S.C.

25 6d)is amended by—
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1 (1) redesignating subsection (¢) as subsection
2 (d); and |
3 (2) inserting after subsection (b) the following:
4 “(¢) ConrrLiCcTS OF INTEREST.—The Commission
5 éhall require that futures commission merchants and in-
6 troducing brokers implement conflict-of-interest systems
7 and procedures that— |
8 _“(_1) establish structural and institutional safé-
9 guards to assure that the activities of any person
10 within the firm relating to résearch or analysis of
11 the. price or market for any corﬁfnodity are separated
12 by appropriate- infofmational partitions within the
13 firm from the review, pressure, or oversight of those
14 whose involvement in trading or clearing activities
15 might potentially bias their judgment or supervision;
16 and-
17 “(2)-address such other issues as the Commis-
18 sion determines. appropriate.”.
19 SEC. 3109. SWAP EXECUTION FACILITIES. _
20 _ l‘ﬁe Commodity Exchange Act (7 U.S.C. 1 et séq.)
21 is amended by inserting after section 5g the follo“dng:
22 “SEC. 5h. SWAP EXECUTION FACILITIES.
23 “(a) REGISTRATION.—A person may not operate a
24 swap execution facility unless the facility is registered
25 under this section or ié registered with the Commission
fAVHLC\120908\120909.014.xml (456670110)
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1 as a designated contract market under section 5 or a swap

2 execution facility under section 5.

3 “(b) REQUIREMENTS FOR TRADING.—

4 - (1) A swap execution facility that i1s registered
5 under subsection (a) may make available for trading
‘6 any swap.

7 | “(2) RULES FOR TRADING THROUGH THE FA-
8 CILITY.—Not later than 1 year after the date of the |
9 enactment of the Derivative Markets Transparency
10 | ~and Accountability Act of 2009, the Commission
11 shall adopt rules to allow a swap to be traded
12 through the facilities of a designated contract mar- -
13. ket or a swap execution facility. Such rules shall
14 permit an intermediary, acting as principal or agent,
15 to enter into or execute a swap, notwithstanding sec-
16 tion 2(k), if the swap is executed, reported, recorded,
17 or confirmed in accordance w_ith the rules of the des-
18 ignafed contract market .or. swap execution facility.
19 “(3) AGRICULTURAL SWAPS.—A swap execution
20 facility may not list for trading or confirm the exe-
21 cution of any swap In an agricultural commodity (as
22 defined by the Commission) except pursuant to a
23 rule or regulation of the Commission allowing the
24 swap under such terms and conditions as the Com-
25 mission shall preseribe.
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1 “(¢) TRADING BY CONTRACT MARKETS.—A board of
2 trade that operates a contract market shall, to the extent
3 that the board of trade also operates a swap execution fa-
4 cility and uses the same electronic trade execution system
5 for trading on the contract market and the swap execution
6 facility, -identify whether the electronic trading 1S taking
7 place on the contract market .or the swap execution facil-
8 ity. |
9 “(d) CORE PRINCIPLES FOR SWAP EXECUTION Fa-
10 CILITIES.— | |
11 “(1) IN GENERAL.—To be registered as, and to
12 ~ maintain its registration as, a swap eXecution facil-
13 ity, the facility shall comply with the core principles
14 . specified in this subsection and any requifement that
15 the Commission may impose by rule or regulation
16 pursuant to section_8a(5). Except where the COm-‘ '
17 mission determines otherwise by rule or regulation,
18 the facility shall have reasonable discretion in estab-
19 lishing the manner in which it complies with these
20 core principles. |
21 “(2) COMPLIANCE WITH RULES.—The swap
22 execution facility shall— |
23 “(A) monitor and enforce compliance with-
24 any of the rules of the facility, including the
25 terms ahd_ conditions of the swaps traded on or
fAVHLC\120909\120909.014.xm} (456670110)
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through the facility and any limitations on ac-
cess to the facility; and
“(B) establish and enforee trading and
participation rules that will deter abuses and
have the capacity to detect, investigate, and en-
force those rules, including means to—
“(i) provide market participants with
impartial access to the market; and
“(ii) capture information that may be
used in establishing whether rule violations
have occurred. |

“(3) SWAPS NOT READILY SUSCEPTIBLE TO MA-

NIPULATION.—The swap execution fa,cility shall per-
mit trading only in swaps that are not readily sus-

ceptible to manipulation.

“(4) MONITORING OF TRADING.—The swap

execution facility shall—

“(A) establish and enforece rules or terms
and conditions defining, or specifications detail-
ing, trading procedures to be used in entering

and executing orders traded on or through its

. facilities; and

“(B) monitor trading in swaps to prevent
manipulation, price distortion, and disruptions

of the delivery or cash settlement process

(456670110)
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through sxlﬁeillance, complance, and discipli-
nary practices and procedures, including meth-
ods for conducting real-time monitoring of trad-
ing and comprehensive and accurate trade re-
constructions.

“(5) ABILITY TO OBTAIN INFORMATION.—The

swap execution facility shall—

“(A) establish and enforce rules that will |
allow the facility to obtain any necessary infor-
mation to perform any of the functions de-
scribed in this sectibn; '

“(B) provide the information to the Com-
mission upon request; and

“(C) have the capacity to carry out such
international information-sharing agreements as
the Commission may require. |
“(6) POSITION LIMITS OR ACCOUNTABILITY.—

“(A) To reduce the potential threat of
mérket manipulatibn or congestion, especially
during trading in the delivery month, a swap
execution facility that is a trading faecility shall

adopt for each of its contracts made available

for trading on the tfading facility, where nec-

essary and appropriate, position limitations or

(456670110)
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1 position accountability for speculators who es-
2. tablish positions in the contract. |

3 “(B) For any contract of a sWap execution
4 facility that is subject to a position limitation

5 established by the Commission pursuant to sec-
6 tion 4a(a), the swap execution facility—

7 “(1) may set a position linlitatioﬁ at a
8 level that is lower than the Commission

9 limitation; and

10 “@i) shall monitor positions estab-
11 lished on or throﬁg*h the swap execution fa-
12 cility for compliance with the limit s,ét by
13 the Commission and the limit, if any, set
14 ‘by the swap execution facility.

15 “(7) FINANCIAL INTEGRITY OF TRANS-
16 ACTIONS.—The swap execution facility shall estab-
17 lish and enforce rules and procedurés for ensuring
18 ~ the financial integrity of swaps entered on or
19 through its facilities, including the clearance and
20 settlement of the swaps pursuant to section 2(3)(1).

21 - “(8) EMERGENCY AUTHORITY.—The swap exe-
22 cution facility shall adopt_rules to provide for the ex-
23 ercise of emergency éuthority,- in consultation or co-
24 operation with the Commission, where necessary and
25 appropriate, ihcluding the authority to liquidate or
f:.\VHLC\1 20909\120909.014. xml (456670110)
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1 transfer open positions in any sWap or to suspend or
2 curtail trading in a swap.

3 “(9) TIMELY PUBLICATION OF TRADING INFOR-
4 MATION.—The swap execution facility shall make
5 public timely information on price, trading volume,
6 and other trading data on swaps to the extent pre-
7 seribed by the Commission. The Commission shall
8 evaluate the impact of public disclosure on market
9 liquidity in the relevant market, and shall seek to
10 avoid public disclosure of information in a manner
11 that would significantly reduce market liquidity. The
12 Commission shall not disclose information related to
13 the internal business decisions of _particular market

14 participants.
15 “(10) RECORDKEEPING AND REPORTING.—The
16 ~ swap execution facility shall niaintain records of all
17 | activities related. to the business of the facility, m-
18 clading a complete audit trail,. m a form and manner
19 acceptable to the Commission for a period of 5
20 years, é,nd report to_the. Commissioh all information
| 21 determined by the Commi_ssion to be necessary or
22 appropriate for the Commission to perform its re-
23 sponsibilities under this Act in a form and mannér
24 acceptable to the Commission. The swap execuﬁon
25 facility shall keep any such records relaﬁng to swaps

fAVHLC\120900\1 20909.01 4.xm} (456670110}

December 9, 2009 (9:48 a.m.)



F:\P1 NFRAAMDS\PETEMN_01. XML ‘ ~

95
1 defined in section 1a(35)(A)(V) open to inspection
2 and examination by the Securities and Exchange
3 Commission. The Commission shall adopt data col-
4 lection and reporting requirements for swap execu-
5 tion facilities that are comparable to corresponding
»6 requirements for derivatives clearing organizations.
7 and swap repositories.
8 “(11) ANTITRUST CONSIDERATIONS.—The
9 swap execution facility shall avoid—
10 | “(A) adopting any rules or taking any ac-
11 tions that result in any unreasonable restraints
12 of trade; or
13 “(B) imposing any material anticompeti-
14 tive burden on trading on the swap execution
15 facility.
16. “(12) CONFLICTS OF INTEREST.—The swap
17 execution facility shall—
18 “(A) -establish and enforce rules to mini-
19 mize conflicts of interest in its deeisioh-makihg
20 process; and
21 | “(B) establish a process for resolving the
22 conflicts of ihterest. |
23 “(13) FINANCIAL RESOURCES.—
fAVHLC\120909\120909.014.xml  (456670110)
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“(A) The swap éxecution facility shall have
adequate financial, operational, and managerial
resources td discharge its responsibilities.

“(B) The financial resources of the swap
execution facility shall be considered adequate if
their value exceeds the total amount that would
enable the facility to.cover its operating costs
for a period of 1 year, calculated on a rolling
basis. |

“(14) SYSTEM SAFEGUARDS.—The swap execu-

tion facility shall—

“(A)_ establish and maintain a program of
risk analysis and oversight to identify and mini-
mize sources of. operational risk,.through the
de_veIOpmént of appropriate controls and proce-
dures, and the development of automated sys-
tems, that are reliable, secure, and have ade-
quate scalable capacity; |

“(B) - establish and - maintain emergency
procedures, backup facilities, and a plan for dis-
aster-recovery that allow for the timely recovery
and resumption of operations and the fulfill-
ment Qf the swap execution facility’s respon-

sibilities and obligation; and

(456670110)
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1 “0) ‘periodieally conduct tests to verify

2 that backup resources are sufficient to ensure

3 continued order processing and trade matching,
4 price reporting, market surveillance, and main-

5 tenance of a comprehensive and accurate audit

6 trail |

7 “(15) DESIGNATION OF COMPLIANCE OFFI-

8 CER.—

9 “(A) IN GENERAL.—Each swap execution
10 facility shall designate an individual to serve as
11 a compliance officer. |
12 . “(B) DUTIES.—The compliance officer—
13 “(i) shall report directly to the board
14 or to the senior officer of the facility;

15 “(i1) shall—

16 “(I) review compliance with - the

17 - core principles in this subsection;

18 “(II) in consultation with the

19 board of the facility, a body per-

20 forming a -funetion similar to that of

21 a boafd, or the senior officer of the-

22 facility, resolve any conflicts of inter-

23 est, that may arise;

24 - “(III) be responsible for admin-

25 istering the policies and pfo'eedures
| fAVHLC\1209091120909.014.xml (456670110)
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1 required to be established pursuant to

2 this section; and

3. “(IV) ensure compliance with
4 this Act and the rules and regulations
5 issued under this Act, including rules

6 prescribed by the Commissioh pursu-

7 ant to this section; and |

8 “(ii1) shall establish procedures for re-

9 mediation of non-compliance issues found
10 during  compliance  office  reviews,
11 lookbacks,.internal or external audit find-
12 ings, self-reported érrors, or through vali-
13 dated complaints, and for the handling,
14 management response, remediation, re- .
15 testing, and eclosing of non-compliant
16 issues.

17 “C) ANNUAL REPORTS REQUIRED.—The
18 compliance officer shall annually prepare and
19 sign a report on the compliance of the facility
20 with thié Act and its policies and procedures,
21 including 1its code of ethics and conflict of inter-
22 est policies, in accordance with rules prescribed
23 by the Commission. The compliance report shall
24 accompany the financial reports of the facility
25 that are required to be furnished to the Com-
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mission pursuant to this section and shall in-
clude a certification that, under penalty of law,
the report is accurate and complete.

“(e) ExEMPTIONS.—The Commission may exempt,
conditionally or unconditionally, a swap execution facility
from registration under this section if. the Commission
finds that the facility is subject to comparable, comprehen-
sive supervision and regulation on a consolidated basjs by
the Securitieé and Exchange Commission, a Prudenﬁal
Regulator or the appropriate governmental authorities in
the oréanizati_on’s home country.

“(f) RuLES.—No later than 1 year after the date of
the enactment of the Derivative Markets Transparency
and Accountability Act of 2009, the Commission shall pre-
seribe rules governing the regulation of swap execution fa-
cilities under this section.”.

SEC. 3110. DERIVATIVES TRANSACTION EXECUTION FACILI-
TIES AND EXEMPT BOARDS OF TRADE

(a) Sections 5a and 5d. of the Commodity EXchange
Act (7 U.S.C. 1 et seq.) are repealed.

(b)(1) Prior to the final effec’pive dates in this tit_le,
a person may petition the Commodity Futures Trading
Commission to rémain'subject to the provisions of section
5d of the Commodity Exchange Act, as such provisions

existed prior to the effective date of this subtitle. -
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1 (2). The Commodity Futures Trading Commission
2 shall consider any petition submitted under paragraph (1)
3 in a prompt manner and may allow a person to continue
4 operating subject to the provisions of section 5d of the
5 Commodity Exchange Act for up to 1 year after the effec-
._ 6 tive date of this subtitle. |
7 SEC. 3111. DESIGNATED CONTRACT MARKETS.
8 (a) Section 5(d) of the Commodity Exchange Act (7.
9 U.S.C. 7(d)) is amended by striking paragraphs (1) and
10 (2) and inserting the following:
11 “(1) IN GENERAL.—To be designatéd as, and
12 to maintain the designation of a board of trade as
13 . a contract market, the bo.ard of trade shall comply
14 vﬁth the core principles specified in this subsection
15 -and any requiremént that the Commission may im-
16 pose by rule or regulation purs_uant to section 8a(5).
17 Except where the Commission determines otherwise
18 by rule or regulation, the board of trade shall have
19 - reasonable discretion in establis‘hing the manner in .
20 which it complies with the core principles.
21 “(2) COMPLIANCE WITH RULES.—
22 ~ “(A) The board of trade shall monitor and
23 enforce compliance with the rules of the con-
24 tract market, including access requirerhents, the
25 terms and conditions of any contracts to be
(
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1 traded on the contract market and the contract
2 market’s abusive trade practice prohibitions.
3 “(B) The board of trade shall have the ca-
4 pacity to detect, investigate, and apply appro-
5 priate sanctions to, any person or entity that
6 violates the rules.
7 “(C) The rules shall provide the board of
8 trade with the ability and authority to obtain
9 any necessary information to perform any of
10 the functions described in this subsection, in-
11 cluding the capacity to carry out such inter-
12 national information-sharing agreements as the
13 Commission may fequire.”. |
14 (b) Section 5(d) of such Act (7 U.8.C. 7(d)) is

15 amended by striking paragraphs (4) and (5) and inserting

16 the following:

- “(4) PREVENTION OF MARKET DISRUPTION.—

17

18 The board of trade shall have the capacity and re-
19 sponsibility to prevent manipulation, price distortion,
20 and disruptions of the delivery or cash-settlement
21 process through market‘ surveillance, compliance,
22 and enforcement pfactices and procedures, including
23  methods for conducting real-time monitoring of trad-
24 ing and comprehensive and accurate trade recon-

25 structions.

fAVHLC\1209091120909.014 .xml
December 9, 2009 (9:48 a.m.)

(456670110)



F\PINFR\AMDS\PETEMN_01. XML

© XX N AW e

— " — — —
wm Hh W NN =, O

16

102

“(5) POSITION LIMITATIONS OR ACCOUNT-

ABILITY.—

“(A) To reduce the potential threat of
market manipulation or congestion, especially
during trading in the delivery month, the board
of trade shall adopt for each of its contracts,
where necessary and appropriate, position limi-
fations or position accountability for specu-

lators.

“(B) For any contract that is subject toa

position limitation established by the Commis-

sion pursuant to section 4a(a), the board of

~ trade shall set its position limitation at a level

no higher than the Commission-established limi-

tation.”.

(¢) Section 5(d) of such Act (7 U.S.C. 7(d)) is

17 amended by striking paragraph (7) and inserting the fol-

18 lowing:
19 “(7)' AVAILABiLITY OF GENERAL INFORMA-
20 TION.—The board of trade shall make available to
21 market authorities, market participants, and the
22 public aceurate information concerning—
23 ““(A) the terms and conditions of the con-
24 tracts of the contract market; and

FAVHLC\ 20909\120909.014.xml
December 9 2009 (9:48 a.m.)

(456670110)

Nxwn”



F:\P11\FR\AMDS\PETEMN_01.XML

lowing:

f:AVHLC\120909\120909.014.xm!
December 9, 2009 (9:48 a.m.)

103
“(B) the rules, regulatioﬁs and mecha-
nisms for executing transactions on or through
the facilities of the contract market, and the
rules and specifications describing the operation
of the board of trade’s electronic matching plat-

form or other trade execution facility.”.

(d) Section 5(d) of such Act (7 U.S.C. 7(d)) is
amended by striking paragraph (9) and inserting the fol--

“(9) EXECUTION OF TRANSACTIONS.—

“(A) The board of trade shall provide a
competitive, open, and efficient market and
mechanism for executing transactions that pro-
tects the price discovery process of trading in -
the board of trade’s centralized market.

“(B) The rules may authorize, for bona

‘fide business purposes—

“(i) transfer trades or office trades;
“(i1) an exchange of— -
| “(T) futures 1n connection with a
~ cash commodity transaction;
“(II) futures for -ecash commod-
ities; or

“(III) futures for swaps; or

(456670110)
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1 “(i1) A futures commission inerchant,
2 acting as principal or agent, to enter into
3 or confirm the execution of a contract for
4 | the purchase or sale of a commodity for fu-
5 ture delivery if the contract is reported, re-
6 corded, or cleared in accordance with the
7 rulle_s of the contfact market or a deriva-
8 tives clearing organization.”. _

9 (e) Section 5(d)(17) of such ‘Act (7 U.8.C. 7(d)(17))
10 is amended by adding at the end the following: “The board
11 of trade shall keep any such records relating to swaps de-
12 fined in section 1a(35)(A)(v) open to inspection and exam;.
13 ination by the Securities.and Exchange Commission.”.

14 (f) Section 5(d) of such Act (7 U.S.C. 7(d)) is amend-
15 ed by adding at the end the following:
16 “(19) FINANCIAL RESOURCES.—The board of
17 trade shall have adequate financial, operational, and
18 managerial resoufces to discharge the responsibil-
19 ities of a contract market. For the ﬁhanciél re-
20 sources of a board of trade to be considered ade-
21 quate, their value shall exceed the total amount that
22 .vlvou_ld enable the. contract market to cover its oper-
23 ating costs for a period of 1 year, calculated on a
24 rolling basis.
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“(20) SYSTEM SAFEGUARDS.—The board of

trade shall—

“(A) establish and maintain a program of
risk analysis and oversight to identify and mini-
mize sources of operational risk through the de-
velopment of appropriate controls and proce-
dures, and the development of automated sys-
tems, that ére reliable, secure, and give ade-
quate scalabie capacity;

“(B) establish and maintain emergency
procedures, backup facilities, and a plan for dis-
aster recovery that allow for the timely recovery
and resumption of operations and the fulfill-
ment of the board of trade’s responsibilities and ‘
obligations; and

“(C) periodically conduct tests to verify
that back-up resources are sufficient to ensure

continued order processing and trade matching,

~price reporting, market surveillance, and main-

tenance of a comprehensive and accurate audit
trail.

“(21) DIVERSITY OF BOARDS OF DIRECTORS.—

The board of trade, if a publicly traded company,
shall endeavor to recruit individuals to serve on the

board of directors and the other decision-making

(456670110)
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1 bodies (as determined by the Commission) of the
2 board of trade from among, and to have the com-
3 pésition of the bodies reflect, a broad and culturally
4 diverse pool of qualified candidates.

5 “(22) DISCIPLINARY PROCEDURES.—The board
6 of trade shall establish and enfbree disciplinary pro-
7 cedures that authorize the board _of trade to dis-
8 cipline, suspend, or expel members or market par-
9 ticipants that violate the rules of the board of trade,
10 or similar methods for performing the same fune-
11 - tions, including delegation'of the functions to third
12 parties.”. |

13 (g) Section 5 of such Act (7 U.S.C. 7) is amended
14 by striking subsection (b). -
15 SEC. 3112. MARGIN.

16 (a) Section 8a(7)(C) of the Commodity Exchange Act
17 (7 U.S.C. 12a(7 )(‘C)) is amended by striking ““, excepting
18 the setting of levels of margin”.

19° (b) Section 8a(7) of such Act (7 U.S.C. 12a(7)) is
20 amended by redesignating subparagraphs (D) thro.ugh (F)
21 as subparagraphs (E) through' (G), respectively, and in-
22 serting after subparagraph (C) the following:
23 “(D) margin requirements, provided that
24 such rules, regulations, or orders shall—
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“(i) be limited to protecting the finan-
cial integrity of the derivatives clearing or-
ganization; |

“(i1) be designed for risk management
purposes in order to protect the finaneial
integrity of transactions; and

“(ii1) “not set specific margin

amounts.”.

SEC. 3113. POSITION LIMITS.

(a) Section 4a(a) of the Commodity Exchange Act (7

11 U.S.C. 6a(a)) is amended by—

12 (1) inserting ‘(1) after “(a)”’;

13 (2) striking “‘on electronic trading facilities with
14 respect to a signiﬁcaﬁt price discovery contract’’ in
15 the first sentence and inserting “swaps that perform
16 or affect a significant price diseevery function with
17 respect to registered entities’’;

18 (3) inserting “, including any group or class of
19 traders,” in the second sentence after “-held by any
20 person’’;

21 (4) strikiﬁg “on an electronic trading facility
22 with respect to a significant price discovery con-
23 tract,” in the second sentence and inserting “swaps
24 that perform or affect a significant price discovery
25 function with respect to registered entities,”’; and
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1 (5) inserting at the end the following:

2 “(2)(A) In accordance with the standards set
3 forth in paragraph (1) of this subsection and con-
4 sistent with the good faith exception cited in sub-
5 section (b)(2), with respect to physical commodities
6 other than excluded commodities as defined by the
7 Commission, the Commission shall by rule, regula-
8 tion, or order establish limits on the amount of posi-
9 tions, las appropriate, other than bona fide hedge po-
10 sitions, that may be held by any person with respect
11 to contracts of sale for future delivery or with re-
12 spect__to options on the contracts or commodities
13 traded on or éubject to the rules of a designated
14 contract market.

15 “(B)(1) TFor exempt commodities, the limits
16 shall be established within 180 days after the date
17 - of the enactment of this paragraph.

18 “(n) For agricultu}“al commodities, the limits
10 shall be established within 270 days after the date
20 of the enactment of this paragraph.

21 “(C) In establishing the limits, the CommisSion
22 shall strive to ensure that trading on foreign boards
23 ~of _trade in the same commodity will bé subject to.
24 cémparable limits and that any 1imits to be imposed
725 by the Commission will not cause price discovery-in
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1 the commodity to shift to trading on the foreign
2 boards of tréde.
3 “(3) In establishing the limits required in para-
4 graph (2), the Commission, as appropriate, shall set
5 limits— |
6 “(A) on the number of positions that may
7 be held by any person for the spot month, each
3 other month, and the aggregate number of posi-
9 tions that fnay be held by any person for all
10 months; and
11 “(B) tb the maximum extent practicable,
12 in its discretion—
13 “(i) to diminish, eliminate, or prevent
14 excessive speculation as described under
15 this seetion;
16 “(i1) to deter and prevent market ma-
17 nipulation, squeezes, and cofneré;
18 “(iii) to ensure sufficient market li-
19 | quidity for bona fide hedgers; and
20 “(iv) to ensure that the price dis-
21 covery function of the underlying market is
22 not disrupted.
23 “(4)(A) Not later than 150 days after the es-
24 tablishment of position limits pursuaht to paragraph
25 (2), and biannually thefeafter, the Commission shall
fAVHLC\20909\120909.014.xml (45§s7ono>
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1 hold 2 public hearings, 1 for agriculture commodities
2 and 1 for energy commodities as such terms are de-
3 fined by the Commission, in order to receive rec-
4 ommendations regarding the position limits to be es-
5 tablished in paragraph (2). |

6 “(B) Each public hearing held pursuant to sub-
7 paragraph (A) shall, at a minimum providing there
8 1s sufficient interest, receive recommendations
9 from— |

10 _“(i) 7 .predominantly commercial short
11 hedgers of the actual physical commodity for
12 future delivery; |

13 | “(it) 7 predominantly commercial long
14 hedgers of the actual physical commodity for
15 future delivery; |

16 ‘(i) 4 non-commercial participants in
17 ‘markets for commodities for fature delivery;
18 and

19 “(iv) each designated econtract market
20 upon which a contract in the commodity for fu-
21 ture delivery is traded.
22 “(C) Within 60 days after each public hearing
23 held pursuant to subparagraph (4), the Commission
24 shall publish in the Federal Register its response to

fA\VHLC\1209091120909.014.xmi (456670110)
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the recommendations regarding position limits heard

at the hearing.

“(5) SIGNIFICANT PRICE DISCOVERY FUNC-

TION.—In making a determination whether a swap
performs or affects a significant price discovery
function with respect to regulated markets, the Com-

mission shall consider, as appropriate:

“(A) PrRICE LINKAGE.—The extent to
which the swap uses or otherwise relies on a
daily or final settlement price, or othér major
price parameter, of another contract traded on
a regulated market based upon the same under-
lying commodity, to value a position, transfer or
convert a position, finaneially settle a position,
or close out a position;

“(B) ARBITRAGE.—The extent to which
the price for the swap is sufficiently related to
the price of another contract traded on a regu-
lated market based upon the same ﬁnderlying
commodity so as to permit market participants
to effectively arbitrage between the markets by
simultaneously maintaining positions or exe-
cuting trades in the swaps on a frequent and

recurring basis;

(456670110)
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“(C) MATERIAL PRICE REFERENCE.—The
extent to which, on a frequent and recurring
basis, bids, offers, or transactions in a contract
traded on a regulated market are directly based
on, or aré determined by referencing, the price
generated by the swap; '

“(D) MATERIAL LIQUIDITY.—The extent
to which the volume of swaps being traded in
the commodity is sufficient to have a material
effect on athher contract traded on a regulated
market; and

“(E) OTHER. MATERIAL FACTORS.—Such
other material factors as the Commission speci-
fies by rulé or regulation as relevant to deter-
mine whether a swap serves a significant price
discovery function with respect to a regulated
market. |

“(6) ECONOMICALLY EQUIVALENT  CON-

TRACTS.—

“(A) Notwithstanding any other provision
of this section, the Commission shall establish
limits on the amount of positions, including ag-
gregate position limits, as appropriaté, other
than bona fide hedge positions, that may be

held by any person with respect to swaps that

(456670!10)
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1 are economically equivalent to contfacts of sale

2 for future delivery’ or to options on the con-

3 tracts or commodities tfaded on or subject to

4 ‘the rules of a designated contract market sub-

5 ject to paragraph (2).

6 “(B) In establishing limits pursuant to

7 subpar-ag'raph (A), the Commission shall—

8 “(i) develop the limits concurrently

9 with limits established under paragraph
10 (2), and the limits shall have similar re-
11 quirements as ‘_u_nder" paragraph (3)(B);
12 and
13 “(ii) establish the limits simulta-
14 neously with limits established under para-
15 graph (2).

16 “(7) AGGREGATE POSiTION LIMITS.—The Com-
17 mission shall, by rule or regulation, establish limits
18 (including related hedge exemption provisions) on
19 the agg'regaté number or amount of positions in con-
20 tracts based upon the same underlying commodity
21 (as defined by the Commission) that may be held by
22 any person, including any group or class of traders,
23 ~ for each month across—

24 “(A) contracts listed by -designated con-
25 tract markets; |
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“(B) with respect to an agreement con-
tract, or transaction that settles against ztny
price (including the daily or final settlement
price) of 1 or more contracts listed for trading
on a registered entity, contracts traded on a
foreign board of trade that provides mem’bers or
other participants located in the United States
with direct access to its electronic trading and
order matching system; and

“(C) swap contracts that perform er affect
a significant price discovery function with re-
spect to regulated entities.

“(8) ExEMPTIONS.—The Commission, by rule,

.regulation, or order, may exempt, conditionally or -
unconditionally, any person or class of persons, any
swap or class ot’ swaps, any contract of sale of a .
commodity for future delivery or clase of such con-
trects, any option or class of options; or any trans-
action or class of transactions from any requirement
it may estabiish under this section with respect to
position limits.”.

(b) Section 4a(b) of such Act (7 U.S.C. 6a(b)) is

amended—

(1) in paragraph (1), by striking “or derivatives

transaction execution facility or facilities or elec-

" (456670110)
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1 tronic trading facility” ahd inserting “‘or swap exe-
2 cution facility or facilities”; and

3 (2) in paragraph (2), by striking “or derivatives
4 transaction execution facility or facilities or elec-
5 tronic trading facility” and inserting “or swap exe-
6 cution facility”.

7 (¢) Section 4a(e) of such Act is amended— |

8 (1) by inserting “(1)” after “(c)”; and

9 (2) by adding after and below the end the fol-
10 lowing:

11 “(2) For the purposes of implementation of
12 subsection (a)(2) for contracts of sale for future de-
13 livery or options on the contracts or commodities,
14 the Commission shall define what constitutes a bona
15 fide hedging transaction or position as a'tpansaction
16 or position that— |

17 “(A)(1) represents a substitute for .trans-
18 actions made or to be made or positions taken
19 or to be taken at a later time in a physical mar-
20 keting channel;
21 “(i1) is economiéally apprdpr_iate to the re-
22 duction of risks in the conduct and managé—
23 ment of a commercial enterprise; and
24 “(id) érises from the potential change in
25 the value of—

fAVHLC\1209091120909.014.xml (456670110)
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1 “(I) assets that a person owns, pro-
2 duces, manufactures, processes, or mer-
3 chandises or anticipates owning, producing,
4 manufacturing, processing, or merchan-
5 dising;

6 “(II) labilities that a person owns or
7 anticipates incurring; or

8 “(III) services that a person provides,
9 - purchases, or anticipates providing or pur-
10 chasing; or

11 . “(B) reduces risks ai:tendant to a position
12 ' resultihg from a swap that—
13 “() Waé executed opposite | a
14 counterparty - for which the transaction
15 would qualify as a bona fide hedging trans-
16 action pursuant to subparagraph {A); or
17 “(i1) ‘meets the requirements of sub-
18 paragraph (A).”.

19 (d) This section shall become effective on the date

20 of its enactment.

21 SEC. 3114. ENHANCED AUTHORITY OVER REGISTERED EN-

22

TITIES.

23 (a) Section 5c(a) of the Commodity Exchange Act (7

24 U.8.C. Ta-2(a)) 1s 'amended—.
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(1) in paragraph (1), by striking “5a(d) and
5b(e)(2)” and inserting “5b(c)(2) and 5h(e)”’; and
(2) in paragraph (2), by striking “shall not”
and inserting ‘“may’’.

(b) Section 5¢(b) of such Act (7 U.S.C. 7a-2(b)) is

amended in each of paragraphs (1), (2), and (3) by insert-
“or swap execution facility’” after “contract market”

each place it appears.

(e) Section 5e(e)(1) of sueh Act (7 U.S.C. 7a—2(c)(1))

10 1s amended—

11 (1) by inserting “(A)” after “IN GENERAL.—'’;
12 and -
13 (2) by adding at the end the following:
14 “(B) The new rule or rule amendment shall be-
15 come effective, pursuant to | the regi.stered entity’s
16 certification and notice bf such certification to its
17 members (in a manner to be determined by the
18 Commission), 10 business days after the Commis.-
19 sion’s receipt of the certification (or such shorter pe-
20 riod determined by the Commission by rule or regu-
21 lation) unless the Commission notifies the registered
2 entity within such time that it is staying the certifi-
23 cation because there exist novel or complex issues
24 that require additional time to analyze, an inad-
25 equate.. explanation by the submitting registered enti-
f\VHLC\120909\120909.014 xml {456670110)
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1 ty, or a potential inconsistency with this Act (includ-

2 ing regulations under this Act).

3 “(C)(1) A notification by the Commission pursu-

4 ant to subparagraph (B) shall stay the certification

5 of the newfcontract or instrument or clearing of the

6 new contrécf or instrument, new rule or new amend-

7 ment for up to an additional 90 days from the date

8 of the notification.

9 | “(11) The Commission shall provide at least a
10 30-day public comment period, within the 90-day pe-
11 riod in which the stay is in effect described in clause
12 (1), whenever it revieWS a rule or rule amendment
13 pursuant to a notiﬁcatibn by the Commission ﬁnder
14 this paragraph.”.

15 (d) Section 5_(3(d) of such Act (7 U.S.C. T7a-2(d)) 1s

16 repealed.

17 SEC. 3115. FOREIGN BOARDS OF TRADE.

18 (a) IN GENERAL.—Section 4 of the Commodity Ex-

19 change Act (7 U.S.C. 6) is amended by adding at the end

20 the following:

21 “(e) FOREIGN BOARDS OF TRADE.—

22 “(1) IN. GENERAL.—The Commission may not

23" permit a foreign board of trade to provide to the

24 merhbers of the foreign boérd of trade or other par-

25 ticipants located in the United States direct access.
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1 to the electronic trading and order-matching system
2 of the foreign board of trade with respect to an

3 agreement, - contract, or transaction that settles.
4  against any price (including the daily or final settle-
5 ment price) of 1 or more contracts listed for trading

6 on a registered entity, unless the Commission deter-

7 mines that— | |

8 ““(A) the foreign board of trade makes pub-
-9 lic daily trading information regarding the
10 agreement, contract, or transaction that is com-
11 parable fo the daily trading information pub-
12 lished by the registered entity for the 1 or more
13 contracts against which the agreement, con-
14 _tract, or transaction traded on the foreign
15 boafd of trade settles; and.

16 “(B) the foreign board of trade (or the for-
17 eign, futures authority that oversees the foreign
18 board of trade)— |

19 “(1) adopts posii;ion limits (including
20 related hedge exemption provisions) for the
21 agreement, contract, or transaction that
22 are comparable, taking into consideration
23 the relative sizes of the respective markets,
24 to the pbsition limits (including related
25 hedge exemption provisions) adopted by

fAVHLC\120909\120909.014.xml (456670110)

December 9, 2009 (9:48 a.m.)



F\P1I\FR\AMDS\PETEMN_01. XML

120

1 the registered entity for the 1 br more con-

2 tracts against which the agreement, con-

3 tract, or transaction traded on the foreign

4 board of trade settles;

5 “(ii) has the authority to require or

6 - direct market participants to limit, reduce,

7 or liquidate any position the foreign board

8 of trade (or the foreign futures authority

9 that oversees the foreign board of trade)
10 determines to be necessary to prevent or
11 reduce the threat of price manipulation,
12 exeessive spéculatiori as described in sec-
13 tion 4a, price distortion, or disruption of
14 delivery or the cash settlement process;

15 | “(ili) agrees to prdmptly notify the
16 Commission, with regard to the agreement,
17 contract, or transaction that settles against
18 any price (including the daily or final set-
19 _tlemént price) of 1 or more éontracts listed
20 for trading on a registered entity, of any
.2_1 change re’gérdjng——

22 | “(I) th'e information that the for-
23 eign board of trade will make publicly
24 available: -

fAVHLC\120909\120909.014.xml (456670110)
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“(II) the position limits that the

foreign board of trade or foreign fu-
tures authority will adopt and enforce;
“(III) the position reductions re-

quired to prevent manipulation, exces-

sive speculation as deseribed m see-

tion 4a, price distortion, or disruption

of delivéry or the cash settlement
process; and |

“(IV) any other area of interest

~expressed by the Commission to the

foreign board of trade or foreign fu-
tures authority; |

“(iv) provides information to the

Commission regarding large trader posi-

tions in the agreement, contract, or trans-

action that is comparable to the large trad-

~ er position information collected by the -

Commission for the 1 or more contracts

against which the agreemenﬁ, contract, or

transaction traded on the foreign board of

trade settles; and

“(v) provides the Commission with in-

formation necessary to publish reports on

aggregate trader positions for the agree-

(456670110)
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ment, contract, or transaction traded on
the foreign board of trade that are com-
parable to the reports on aggregate trader
positions for the 1 or more contracts
against which the agreement, contract,' or
transaction traded on the foreign bbard of
trade settles.

“(2) EXISTING FOREIGN BOARDS OF TRADE.—
Paragraph (1) shall not be effective with respect to
any foreign board of trade to which the Conpm’ission
has granted direct access permission before the date
of the enactment‘ of this subsection .unt_il the date
that is 180 days after such date of enactment.

‘“(3) PERSONS LOCATED IN THE UNITED
S’I;ATES;——”.

(b) LIABILITY OF REGISTERED PERSONS TRADING

ON A FOREIGN BOARD OF TRADE.—

(1) Section 4(a) of such Aet (7. U.S.C. 6(a)) is
amended by inserting “or by subsection (f)” after

“Unless exempted by the Commission pursuant to

‘subsection (e)”; and

(2) Section 4 of such Act (7 U.S.C 6) is further
amended by adding at the end the following:

“(f)(1) A person registered with the Commission, or

25 exempt. from registration by the Comhlission, under this
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Act may not be found to have violated subsection (a) with
respect to a transaction in, or in connection with, a con-
tract of sale of a eommo.dity for future delivery if the per-
son—

“(A) has reason to believe that the transaction
and the contract is made on or subject to the rules
of a foreign board of trade that is—

| “(1) legally organized under the laws of a
foreign country; |
“(i1) authorized to act as a board of trade
by a foreign futures authority; and
“(iii) subject to regulation by the foreign
futures authority; and

“(B) has not been determined by the Commis-
sion to be operating in violation of subsection (a).
“(2) Nothing in this subsection shall be construed as

implying or creating any presumption that a board -of
trade, exehdnge, or market is located outside the United
States, or its territories br possessions, for purposes of
subsection (a).”. _
(¢) CONTRACT ENFORCEMENT FOR FOREIGN FU;
TURES CONTR_ACTS.—Segtion 22(a) of such Act (7 U.S.C.

25(a)) is amended by adding at the end the following:
“(5) CONTRACT ENFORCEMENT FOR FOREIGN

FUTURES CONTRACTS.—A contract of sale of a com-

£AVHLC\20009\120909.014 xml (456670110)
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modity for futﬁre delivery traded or executed on or
through the facilities of a board of trade, exchange,
or market located outside the United Statés for pur-
pqses of section 4(a) shall not be void, voidable, or
unenforceable, and a party to such a contract shall
not be entitled to rescind or recover any payment
made with respect to the contract, based on the fail-
ure of fhe foreign board of trade to comply with any

provision of this Act.”.

SEC. 3116. LEGAL CERTAINTY FOR SWAPS.

Section 22(a)(4) of the Commodity Exchange Act (7

U.S.C. 25(a)(4)) is amended to read as follows:

“(4) CONTRACT ENFORCEMENT BETWEEN ELI-
GIBLE COUNTERPARTIES.— | »

“(A) A hybrid instrument sold to any in-
vestor shall not be void, voidable, or unenforqe-
able, and a party to such a hybrid instrument
shall not be entiﬂed to rescind, or recover any
payment made with respect to, such a hybrid -
instrument under this section or any other pro-

- vision of Federal or State law, based solely on
the failure of the hybrid instrument to COII’.lply'_
v‘vith the terms or conditions of section 2(f) or

regulations of the Commission; and

FAVHLC\120909\120909.014.xml (456670110)

. December 9, 2009 (9:48 a.m.)



F\PINFR\AAMDS\PETEMN_01. XML

125
1 “(B) An agreement, contract, or trans-
2 action between eligible contract parti\cipants or
3 persons reasonably believed to be eligible con-
4 tract participants shall not be void, voidable, or
5 unenforceable, and a party thereto shall not be
6 entitled to rescind, or recover any payment
7 made with respect to, such an agreement, con-
8 tract, or transaction under this section or any -
9 other provision of Federal or State law, based
10 solely on the failure of the agreement, contract,
11 or transaction to meet thé definition of a swap
12 set forth in section 1a, be traded in the manner
13 set forth in section 2(k)(1), or be cleared pursu-
14 ant to 2(]')(1) or regulations of the Commission
15 pursuant thereto.”. o
16 SEC. 3117. FDICIA AMENDMENTS.
17 Sections 408 and 409 of the Federal Deposit Insur-
18 ance Cdrporation Improvement Act of 1991 (12 U.S.C.
19 4421 and 4422) are repealed.
20 SEC. 3118. ENFORCEMENT AUTHORITY. _
21 (a) The Commodity Exchange Act (7 U.S.C. 1 et
22 seq.) is amended by inserting after section 4b the fol-
23 lowing:
fAVHLC\120909\120909.014 .xmi! (456670“.0)
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“SEC. 4b-1. ENFORCEMENT AUTHORITY.

“(a) CIF'TC.—Except as provided in subéeetion (b),
the Commission shall have exclusive authority to enforce
the provisions of subtitle A of the Derivative Markets
Transparency and Accountability Act of 2009 with respect
to any person. .

“(b) PRUDENTIAL REGULATORS.—The Prudential
Regulatofs shall have exclusive authority to enforce the
provisions of section 4s(d) and other prudential require-
ments of this Act with respect to banks, and branches or
agencies of foreign banks that are swap dealers or major
swap participants.

“(¢) REFERRAL.—(1) If the Prudential Regulator for
a swap dealer or major swap participant has cause to 'be-
lieve that the swap dealer or major swap participant may
have engaged in conduct that constitutes a violation of the
nonprudential requireménts of section 4s or rules adopted
by the Commission thereunder, that Prudential Regulator
may recommend in writing to the Commission that the
Commission initiate an enforcement proceeding as author-

ized under this Act. The recommendation shall be accom-

- panied by a written explanation of the concerns' giving rise

to the recommendation.
~“(2) If the Commission has cause to believe that a
swap dealer or major swap participant that has a Pruden-

tial Regulator may have engaged in conduct that con-

fAVHLC\120909\120909.04 4 xmi {456670110)
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1 stitutes a violation of the prudential requifements of sec-
2 tion 4s or rules adopted thereunder, the Commission may
3 recommend in writing to the Prudential Regulator that
4 the Prudential Regulafor initiate an enforcement pro-
5 ceeding as authorized under this‘Act. The recommenda-
6 tion shall be accompanied by a written explanation of the
7 concerns given rise to the recommendation.”.
8 (b)(1) Section 4ec(a) of such Act (7 U.S.C. 6¢(a)) is
9 amended by adding at the end the following:
10 - “(3) DISRUPTIVE PRACTICES.—It shall be un-
11 lawful for any person to engage in any trading or
12 practice on or subject to the rules of a registered en-
13 tity that—
14 “(A) wiolates bids and offers (intentionally
15 bidding at a price higher than the lowest offer,
16 or offering at a price lower than the highest
17 bid);
18 “(B) is, is bf the character of, or is com-
19 monly known to the trade as ‘marking the
20 close’ (bidding or offering dufing or near the
21 market’é closing period with the intent to inﬂu-.
22 ence the settlement price);
23 | “(C) is, is of the character of, or is com-
24 monly known to the trade as ‘spoofing’ (bidding
FVHLC\200001120809.014xm  (456670110]
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or offering with the intent to cancel the bid or
offer béfore execution); or
“(D) constitutes uneconomic trading (trad-
ing that has no legitimate economic purpose but
for the effect on price).

“(4) The Commission may make and promul-
gate such rules and regulations as, in the judgment
of the Commission, are reasonably necessary to pro-
hibit any othér trading praetieé that is disruptive of
fair and equitable trading.”.

(2) The amendment made by paragraph (1) shall be-
come effective upon enactment.
SEC. 3119. ENFORCEMENT.

(a) Section 4b(a)(2) of the Commodity Exchange Act
(7 US.C. 6b(a)(2)) is amended by striking “or other
agreement, contract, or transaction subject to paragraphs
(1) and (2) of section 5a(g),.” and inserting “or swap,”.

(b) Section 4b(b) of such Act (7 U.S.C. 6b(b)) is
amended by striking “or other agreement, contract or |
tranSactioﬁ subject to parag'raphs (1) and (2) df section
5a(g),” and inserting “or swap,”. |

(¢) Section 4c(a) of such Act (7 U.S.C. 6¢e(a)) is

~ amended by inserting “or swap’’ before ‘“‘if the transaction

1s used or may be used”.

fAVHLC\1209091120909.014.xml (456670110)
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(d) Section 9(&)(2) of such Act (7 U.S.C. 13(a)(2))

is amended by inserting “or of any swap,” before “or to
corner’’. |

(ej Section 9(a)(4) of such Act (7 U.S.C. 13(a)(4))
is amended by inserting ‘“‘swap repos_itory,” before “or fu-
tures association”.

(f)_Sec_tion 9(e)(1) of such Act (7 U.S.C. 13(e)(1))
is amended by inserting ‘‘swap repbsitory,” before “or reg-
istered futures association” and by inserting *, or swaps,”’
before “on the basis”. |

(g) Séction 8(b) of the Federal Deposit Insurance Act
(12 U.S.C. 1818(b)) is amended by redesignating para-
graphs (6) through (10) as paragraphs (7) through (11),
respectively, and inserting after paragraph (5) the -fol--
lowing:

“(6) This section shall apply to any swap deal-
er, major swap participant, security-based swap
dealer, major security-based swap participant, de-
rivatives clearing organization, swap repository, se-
curity-based swap repository, or swap execution fa-
cility, whether or not it is an insured depository in-
stitution, for .WhiCh the Board, the Corporation, or
the Ofﬁce of the Comptroller of the Currency is the

appropriate Federal banking agency or Prudential -

fAVHLC\120909\120909.014.xmt (456670110)
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1 Regulator for purposes of the Derivative Markets
2 Transparency and Accountability Act of 2009.”.
3 SEC. 3120. RETAIL COMMODITY TRANSACTIONS.
4 (a) Section 2(c) of the Commodity Exchange Act (7
5 U.S.C. 2(e)) is amended—
6 (1) in paragraph (1), by striking “(other than
7 section 5a (to the extent prOVided in section 5a(g)), |
8 5b, 5d, or -12(e)(2)(B))” and inserting ‘_‘(othe'r than
9 section 5b or 12(e)(2)(B))”’; and
10 (2) in paragraph (2), by inserting after sub-
11 paragraph (C) the following:
12 “(D) RETAIL  COMMODITY  TRANS-
13 - ACTIONS.— |
14 “(1) This subparagraph shal.l apply to,
15 and the Commission shall have jurisdiction
16 over, any agreement, contract, or trans-
17 action in any commodity that is—
18 “(I) entered into with, or offered
19 to (even if not entered into with), a
20 person that is not an eligible contract
21 - participant or eligibl(? commercial en-
22 tity; and
23 - “(II) entered into, or voffered
24 (even if not entered into), on a lever-
25 aged or margined basis, or financed
FAVHLC\120909\120909.014.xml  (456670/10)
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by the offeror, the counterparty, or a
person acting in concert with the of-
feror or counterparty on a similar
basis.
“(ii) Clause (i) shall not apply to—
41 an agreement, contract, or
transaction described in paragraph (1)
or subparagraphs (A), (B), 61" (C), in-
cluding any agreement, contract, or
transaction specifically excluded from
subparagraph (A), (B), or (C);
“(I1) any security;
“(III) a contract of sale that—
“(aa) results in actual deliv-
ery within 28 days or such other
longer period as the Commission
may determine by rule or regula-
tion based upon thé typical - com-
mercial practice in cash or spot
markets for the commodity in-
volved; or
“(bb) creates an enforceable -
obligation to deliver between a
seller and a buyer that have the

ability to deliver and accept deliv-
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ery, respectively, in connection
with their line of business.
“(IV) an agreement, contract, or

transaction that is listed on a national

securities exchange registered under:

section 6(&) of the Securities Ex-
change Act of 1934 (15 U.S.C.
78f(a)); or
“(V) an identified banking prod-
uet, as defined in section 402(b) of
the Legal Certainty for Bank Prod-
uets Act of 2000 (7 U.S.C. 27(b)).
‘_‘(iii) Sections 4(_&), 4(b) and 4b éhall
_ apply to any agreement, contract or trans-

action described in clause (i), that is not
excluded from clause (i) by clause (ii), as
if the agreement, contract, or transaction
were a contract of sale of a commodity for
future delivery.-

“(iv) This subparagraph shall not be

construed to limit any jurisdiction that the

Commission may otherwise have under any

other provision of this Act over an agree-

ment, contract, or transaction that is a

(456670110)
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1 contract of sale of a commodity for future
2 delivery;
3 “(v) This subparagraph shall not be
4 construed to limit any jurisdiction that the
5 Commission or the Securitiés and Ex-
6 change Commission may otherwise have .
7 under ahy other provisions of this Act with
8 respect to security futures products and
9 persons effecting transactions in seéurity
10 futures products; |
11 “(vi) For the purposes of this sub-
12 paragraph, an agricultural producer, pack-
13 er, or handler shall be considered an eligi-
14 ble commercial entity for aﬁy agreement,
15 contract, or transaction for a commodity in
16 connection with its line of business.”.
17 (b) The amendments _made by subsection (a) shall be-
18 come effective on the date of the enactment of this section.
19 SEC. 3121. LARGE SWAP TRADER REPORTING.
20 | The Commodity Exchange Act (7 U.S.C. 1 et seq.) |
21 1is amended by inserting after section 4s (as added by sec-
22 - tion 3107 of this Act) the following:
f:\VHLC\'120909\1-20909..014.xmll (456670110)
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1 “SEC. 4t. LARGE SWAP TRADER REPORTING.

2 “(a) It shall be unlawful for any person to enter into
’ ‘3 any swap that performs or affects a significant price dis-

4 cdvery function with respect to registered entities if—

5 “(1) the person directly or indirectly entefs into

6 such swaps during any 1 day in an amount equal to
l7 or in excess of such amount as shall be fixed from

8  time to time by the Commission; and |

9 | “(2) such person directly or iridirectly has or
10 obtains a position in such swaps equal to or in ex-
11 cess of such amount as shall be fixed from time to
12 time by the Commission, |

13 unless the person files or causes to be filed with the prop-
14 erly desi'g'nated officer of the Coinmission such reports re-
15 garding any transéctions_ or positions described in para-
16 graphs (1) and (2) as the Commission may by rule or reg-
17 ulation require and unless, in accordance with the rules
18 and regulations of the Commission, the person keeps
19 books and records of all such swaps and any trahsactions
20 and positions in any related commodity traded on or sub-
21 ject to the rules of any board of trade, and of cash or
22 spot transactions in, inventories of, and purchase and sale
23 cdmmitments of, such a commodity. _
24 “(b) The books and records shall show__corhplet_e de-
25 tails concerning all transactions and positions as the Com-

26 mission may by rule or regulation presecribe.

fAVHLC\1209091120909.014 .xml (456670110)
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“(e¢) The books and records shall be open at all times
to inspection and examination by any representative of the
Commission. |

“(d) For the purpose of this subsection, the swaps,
futures and cash or spot transactions and positiohs of any
person shall include the transaetions and positions of ény
persons directly or indirectly eontrolled-by the person.

“(e) In making a determination whether a swap per- -
forms or affects a significant price discovery function with
respect to regulated markets, the Commission shall con-
sider the factors set forth in section 4a(a)(3).”.

SEC.. 3122. SEGREGATION OF ASSETS HELD AS COLLAT-
ERAL IN SWAP TRANSACTIONS.

The Commodity Exchange Act (7 U.S.C. 1 et seq.)
is further amended by inserting after section 4t the fol-
lowing:

“SEC. 4u. SEGREGATION OF ASSETS HELD AS COLLATERAL
IN OVER-THE-COUNTER SWAP TRANS-
ACTIONS. |

“(a) SEGREGATION.%At the request of a swap
counterparty who provides funds or other_ pro_perﬁy to a
swap dealer initial margin or collateral to seeuré the obli-
gations of the counterparty under a swap between the
counterparty and the swap dealer that is not submitted

for clearing to a derivatives clearing organization, the

fAVHLC\120909\120909.014 .xml (456670110)
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swap dealer shall segregate the funds or other property

for the benefit of the counterparty, and maintain the ini-

tial margin or collateral in an account which is carried

by an independént third-party custodian and designated

as a Ségregated account for the counterparty, in aceord-

ance with such rules and regulations as the Commission

or Prudential Regulator may preseribe. If a . swap’

counterparty is a swap dealer or major swap participant
who owns more than 20 percent of, or has more than 50
percent representation on the board of directors of a cus-
todian, the custodian shall not be considered independent
from the swap counterparties for purposes of the pre-r

ceding sentence. This subsection shall not be interpreted

to preclude commercial arrangements regarding the in-

vestment of the segregated funds or other property and
the related allocation of gains and losses resulting from
any such investment.

“(b) FURTHER AUDIT REPORTING.—If a swap dealer

does not segregate funds pursuant to the request of a

swap counterparty in accordance with subsection (a), the
vswap.deal_ér shall report to its counterparty on a quarterly
basis that its procedures relating to margin and collateral
requirements are in cbmpliance with the agreement of the

counterparties.”.
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SEC. 3123. OTHER AUTHORITY.

Unless otherwise provided by its terms, this subtitle
does not divest any appropriate Federal banking agency,
thé Commission, the Securities and Exchange Commis-
sion, or other Federal or State agency, of any authority
derived from any other applicable law.

SEC. 3124. ANTITRUST.

Nothing in the amendments made by this subtitle
shall be construed to modify, impair, or supersede the op-
eration of any of the antitrust laws. Ifor purposes of this
subﬁtle, the term “antitrust laws” has the same meaning
given the term in subsection (a) of the first section of the
Clayton Act, except that the .term includes section 5 of
the Federal Trade Commission Act to the extent that such
section 5 applies to unfair methods of competition.

SEC. 3125. REVIEW, OF PRIOR ACTIONS.

Notwithstanding any othe'r' provision of the Com-

- modity Exchange Act, the Commodity Futures Trading

Commission -shall review, as appropriate, all regulations,
rules, exemptions, exclusioné, guidance, no action le_ttérs,
orders, other actions taken by or on behalf of the Commis-
sion, and any action taken pursﬁant to the Commodity
Exchange Act by an exchange, self-regulatory organiza-
tion, or any other registered entity, that are eurrently in
effect, to ensure that such prior actions are in eoniplianee

with the provisions of this title.

£AVHLC\120909\120908.014.xm! (456670110)
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SEC. 3126. EXPEDITED PROCESS.

The Commodity Futures Trading Commission may
use emergency and expedited procedures (including any
administrative or other procedure as appfopriate) to carry
out this tiﬂe if, in its discretion, it deems it necessary to
do so. .

SEC. 3127. EFFECTIVE DATE.

(a) Unless otherwise provided, the provisions of this

subtitle shall become effective the later of 270 days after

the date of the enactment of this subtitle or, to the extent

~ a provision of this subtitle requires rulemaking, no less

-thén 60 days after publication of a final rule or regulation
implementing such provision of this subtitle. |
(b) Subsection (a) shall not preclude the Commodity
Futures Trading Commission from any rulemaking re-
quired or directed under this subtitle to implenient the
provisions of this subtitle.
Subtitle B—Regulation of Security-
Based Swap Markets
SEC. 3201. DEFINITIONS UNDER THE SECURITIES EX-
CHANGE ACT OF 1934. |
(a) DEFINITIONS —Section 3(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78¢(a)) is amended—
(1) in paragraph (5)(A) and (B), by inserting
“(but not security-based swaps, other than security-

based swaps with or for persons that are not eligible

fA\VHLC\120909\120909.014 .xm! (456670110)
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1 contract participants)” after the word “securities”
2 in each place it appears;

3 (2) in paragraph (10), by_inserting “security-
4 based swap,”” after ‘“‘security future,”;

5 (3) in paragraph (13), by adding at the end the
6 following: “For security-based swaps, such terms in-
7 clude the execution, termination (prior to its sched-

. 8 uled maturity date), assignment, exchangé, or simi-

9 lar traﬁsfer or conveyance of, or extinguishing of
10 rights or obligations under, a security-based swap,
11 as the context may require.”’;

12 - (4) in paragraph (14), by adding at the end the
13 following: “For security-based swaps, such terms in-
14 clude the execution, termination (prior to its sched-
15 uled maturity date), assignment, exchange, or simi-I
16 lar transfer or conveyance of, or extinguishing of
17 rights or obligations under, a security-based swap,
18 as the context may require.”’;

19 (5) in paragraph (39)—
20 " (A) by striking “or government securities
21 dealer” and adding ‘“‘government securities
22 dealer, se.curity-'based swap dealer or major se-
23 curity-based swap participant’”’ in its place in
24 subparagraph (B)(i)(I); |

£:AVHLC\120909\120909.01 4.xml. (456670110)

December 9, 2009 (9:48 a.m.)



F\PI\FR\AMDS\PETEMN_01.XML

O 0 N o0 W AW N e

N N N NN = e e e e e el e e e
A OW ORI RN = O

fAVHLC\120909\120909.014.xml -

December 9, 2009 (9:48 a.m.)

140

(B) by adding “‘security-based swap dealer,
major security-based swap participant,” after
“government securities dealer,” in subpara-
graph (B)(1)(I1I);

(C) 'l-oy striking “or government securities
dealer” and adding ‘‘government securities
dealér, 'security—based swap dealer or major se-
curity-based swap participant” in its place in
subparagraph (C); and

(D) by adding “security-based swap dealer,

major security-based swap participant,” after

- “government securities dealer,” in subpara-

graph (D); and
(6) by adding at the end the following:

“(65) ELIGIBLE CONTRACT PARTICIPANT.—The

term ‘eligible contract participant’ has the same -
meaning as in section 1a(12) of the Commodity Ex-

change Act (7 U.S.C. 1a(12)).

“(66) MAJOR SWAP PARTICIPANT.—The term

‘major swap participant’ has the same meaning as in
~section 1a(39) of the Commodjty"Exchange Act (7
U.S.C. 1a(39)).

“(67) MAJOR SECURITY-BASED SWAP PARTICI-

PANT.—

(456670110)



F\P11\FR\AMDS\PETEMN_01.XML

O 0 NN N B bR WD

NN N N N N P o e e e e e e e
., & W N = O VW 0 NN N R WY = O

fAVHLC\120909\120909.014.xm!
December 9, 2009 (9:48 a.m.)

141
“(A) IN GENERAL.—The term ‘major secu-
rity-based swap participant’ means any person
who is not a security-based swap dealer, and—
| “(i) maintains a substantial net posi-
tion in outstanding security-based swaps,
excluding positions held primarily for hedg-
mg, reducing or otherwise mitigating its
commercial risk, including operating and
balance sheet risk; or
“(ii) whose outstanding security-based
swaps create substantial net counterparty
exposure among the aggregate of its
counterparties that could expose those
counterparties to significant credit losses.
“(B) DEFINITION OF ‘SUBSTANTIAL NET
POSITION”.—The Commission - shall define by
rule or regulation the terms ‘substantial net po- -
sition’, ‘substantial net counterparty exposure’,
and ‘significant credit losses’ at thresholds that
the Commission determines prudent for the ef-
fective monitoring, management and oversight
of entities which are systemically important or
can significantly impact the financial system
throﬁgh counterparty credit risk. In setting the

definitions, the Commission shall consider the

(45667010)
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person’s relative position in uncleared as op-
posed to cleared swaps.

“(C) A person may be designated a major
security-based swap participant for 1 or more
individual types of security-based swaps without
being classified as a major security-based swap
participant for all classes of security-based
swaps. |
“(68) SECURITY-BASED SWAP.—

“(A) IN GENERAL.—HExcept as provided in
subparagraph (B), the term ‘security-based
swap’ means any agreement, contract, or trans-
action that would be a swap under section -

1a(35) of the Commodity Exchange Act, and

- that—

“(1) 1s priumarily based on an index
that 1s a narrow-based security index, In-
cluding any interest therein or based on
the value thereof; |

“(11) is primarily based on a single se-
curity or loan, including any interest there-
in or based on the value thereof; or

“(iii) is primarily based on the occur-
rence, hon-occurrenée, or extent of the oc-

currence of an event relating to a single

(456670110)
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1ssuer of a security or the issuers of securi-
ties in a narrow-based security index, pro-
vided that such event must directly affect
the financial statements, finaneiél condi-
tion, or financial obligations of the issuer.
“(B) RULE OF CONSTRUCTION REGARDING
MASTER AGREEMENTS.—The term ‘security-
based swap’ shall be construed to include a
master agreement that provides for an agree-
ment, contract, or transaction that is a secu-
rity-based swap pursuant to subparagraph (A),
together w1th all supplements to any such mas-
ter agreement, without regard to whether the
master agreement contains an agreement, con-
tract, or transaction that is not a security-based
swap pursuant to subparagraph (A), except
that the master agreement shall be considered
to be a security-based swap only with respect to
each agreement, contract, or transaction under
the master agreement that is a securify—based
swap pursuant to subparagraph (A).
| ‘f(C) ExcLusioN.—The term ‘security-
based s.wap’ does not include. any agreement,
eontraef, or transaction th_at meets the defini-

tion of a security-based swap only because it

(456670110)
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1 references, is based upon, or settles-through the
2 transfer, delivery, or receipt of an exempted se-
3 curity under section 3(a)(12) of the Secﬁrities
4 Exchange Act of 1934 as in effect on the date
5 of enactment of the Futures Trading Act of
6 1982 (other than any muﬁicipal securify aé de-
7_ fined in section 3(a)(29) aé 1n effect on the date
8 of enactment of the Ifutures Trading Act of
9 1982), unless such agreement, contract, or
10 transaction i1s of the character of, or is com-
11 morﬂy known. in the trade as, a put, call, or
12 other option..
13 “(69) SwaP.—The term "swap’ has the same
14 meaning és in section 1a(35) of the Commodity Ex-
15 change Act (7 U.S.C. 1a(35)).
16 “(70) PERSON ASSOCIATED WITH A SECURITY-
17 BASED SWAP DEALER OR MAJOR SECURITY-BASED
18 SWAP PARTICiPAN!T.%The term ‘person “associated
19 with a security-based swap dealer or inajdr security—l
20 based swap barticipant’ or ‘associéted person of a
21 security-based swap “dealer or major security-based
22 swap participant’_'means any partnef, officer, direc-
23 tor, or branch manager of such security-based swap
24 dealer or major security-béséd swap participant (or
25 any person occupying a similar status or performing
fAVHLC\120909\120909.014.xml| ‘ (456670I16)
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1 simﬂar functions), any person direectly or indirectly
2 controlling, controlled by, or under common contfol
3 with such security-based swap dealer or major secu-
4 -rity-based swap participant, or any employee of such
5 security-based swap dealer of major security-based
6 swap participant, except that any person associated
7 with a security-based swap dealer or major security-
8 based swap participant whose functions are solely
9 clerical or ministerial shall not be included in the
10 meaning of such term other than for purposes of
11 section 15F(e)(2)..
12 “71) SECURITY-BASED SWAP DEALER.—
13 “(A) IN GENERAL.—The term ‘security-
14 based swap dealer’ means any person that—
15 “(1) holds itself out as a dealer in se-
16 curity-based swaps;
17 “(i1) makes a market in security-based
18 swaps;
19 “(ii1) regularly engages in the pur-
20 chase of security-based swaps and their re-
21 sale to customers in the ordinary course of
22 a business; or
23 “(iv) engages in any activity causing
24 1t to be commonly known in the trade as
| AVHLOW20900\120009.014.xml  (458670110)
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a dealer or market maker in security-based

swaps.

“(B) DESIGNATION BY TYPE OR CLASS.—
A person may be designated a security-based

swap dealer for a single type or single class or

~ category of security-based swap and considered

not a security-based swap dealer for other
types, classes, or categories of security—based
swaps.

“(C) DE MINIMUS EXCEPTION.—The Com-
mission shall make a determination to éxempt _
from designation as a security-based swap deal-
er an entity that Aengages. in a de minimus
amount of security-based swap dealing in con-
nection with transactions with or on the behalf
of its customers.

“(72) APPROPRIATE FEDERAL BANKING AGEN- .

©Y.—The ferm ‘appropriate Federal banking agency’
has the same meaning as in section 3(q) of the Fed-

eral Deposit Insurance Act (12 U.S.C. 1813(q)).

“(73) BOARD.—The term ‘Board’ means the

- Board of Governors of the Federal Reserve Systeni;

“(74) PRUDENTIAL REGULATOR.—The term

‘Prudential Regulator’ means—

(456670110) -
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“(A) the Board in the case of a swap deal-
er, major swap participant, security-based swap
dealer or major security-based swap participant
that is— |
‘(1) a State-chartered baﬁk that i1s a
member of the Federal Reserve System; or
“Gi1) a State-ehartered. branch or
agency of a foreign bank; |
“(B) the Office of the Comptroller of the
Currency in the case of a swap dealer, major
swap participant, security-based swap dealer or
major security-based swap participant that is—
‘(1) a national bank; or
“(i1) a federally chartered branch or
agency of a foreign bank; and
“(C) the Federal -Deposit Insurance Cor-
poration in the case of a swap dealer, major
swap participant, security-based swap dealer or

major security-based swap participant that is a

state-chartered bank that is not a member of -

the Federal Reserve System.

“(75) SwWAP DEALER.—The term ‘swap dealer’

has the same meaning as in section la(38) of the

Commodity Exchange Act (7 U.S.C. 1a(38)).

“(76) SECURITY-BASED SWAP AGREEMENT.—
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1 “(A) IN GENERAL.—For purposes of sec-
2 tions 10, 16, 20, and 21A of this Act, and sec-
3 tion 17 of the Securities Act of 1933 (15
4 U.S.C. 77q), the term ‘security-based swap
5 agreement’ means a swap agreement as defined
6 in section 206A of the Gramm-Leach-Bliley Act
7 (15 U.S.C. 78¢ note) of which a material term
8 is based on the price, yield, value, or volatility
9 of any security or any group or index:of -securi-
10 ties, or any interest therein.
11 “(B) ExXcLUSIONS.—The term ‘security-
12 based swap agreement’ does not include any se-
13 curity-based swap.
14 “(76) SECURITY-BASED SWAP REPOSITORY .—
15 The term ‘security—‘based swap repoSitory’ means any
16 persbn that collects, calculates, prepares or main-
17 tains information or records with respect- to traﬁs.-
18 actions or positions in, or the terms and conditions
19 of, security-based swaps.entered into byr third par-
20 ties. .
21 “(77) SWAP EXECUTION FACILITY.—The term
22 ‘swap execution facility’ means a person or entity
23 that facilitates the execution or trading of security-
24 based swaps between two persons through any

25 means of interstate commerce, but which is not a
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" national securities exchange, including any electronic
trade execution or voice brokerage facility.”.” .

(b) AUTHORITY TO FURTHER DEFINE TERMS.—The

Securities and Exchange Commission may adopt a rule

» 4

further defining the terms ‘‘security-based swap”, “secu-
rity-based swap dealer”, “major security-based swap par-
ticipant”’, and “eligible contract participant’” with regard
to security—bised swaps (as such terms are defined in the
amendments made by subsection (a)) for the purpose of
including transactions and entities that have been struec-
tured to evade this title.
SEC. 3202. REPEAL OF PROHIBITION ON REGULATION OF
SECURITY-BASED SWAPS. |
(a) REPEAL OF Law.—Section 206B of the Gramm-
Leach-Bliley Act (15 U.S.C. 78c note) is repealed.
(b) CONFORMING AMENDMENTS TO THE SECURITIES
AcT OF 1933.— |
| (1) Section 2A(b) of the Securities Act of 1933
(15 U.S.C. 77b-1) is amended by striking “(as de-
fined in section 206B of the Gramm-Leach-Bliley
Act)” each place that such term appears.
~ (2) Section 17 of the Securities Act of 1933 (15
U.8.C. 77q) is amended—

(A) 1 subsection (a)—

fAVHLC\120909\120909.014.xml (456670110)
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1 (1) by inserting “(iﬁcluding security- -
2 based swaps)’ after ‘“‘securities’; and

3 (ii) by striking “206B of the Gramm-
4 Leach-Bliley Act” and inserting “3(a)(76)
5 of the Securities Exchange Act of 19347
6 and

7 (B) in subsection (d), by striking “206B of
8 the Gramm-Leach-Bliley Act” and inserting
9 “3(3)(7 6) of the Securities Exehaﬁge Act of
10 19347,

11 (¢) CONFORMING AMENDMENTS TO THE SECURITIES
12 EXCHANGE ACT OF 1934.—The Securities Exchange Act
13 of 1934 (15 U.S.C. 78a, et seq.) is amended as follows:

| 14 (1) Section 3A (15 U.S.C. 78¢-1) is amended

15 by striking “(as defined in section 206B of the
16 Gramm-Leach-Bliley Act)” each place that the term
17 appears. :

18 (2) Section 9(a) (15 U.8.C. 78i(a)) is amended
19 by striking paragraphs (2) through (5) and insert-
20 ing:
21 “(2) To effect, alone or with one or more other per-
22 sons, a series of transactions in any security registered
23 on a national securities exchange or in connection with

- 24 any security-based swap or security-based swap agreement
25 with respect to such security creating actual or apparent
FAVHLC\120900\120909.014.xml  (456670110)
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active trading in such security, or raising or dépressing
the price of such security, for the purpose of inducing the
purchase or sale of such security by others.

“(3) If a dealer, broker, security-based swap dealer,
major security-based swap participant or other person sell-
ing or offering for sale or purchasing or offering to pur-
chase the security, or a security-based swap or security- -
based swap agreement with respect to such security, to
induee‘the purchase or sale of ahy security registered on
a national securities exchange or any security-based swap
or security-based swap agreement with respect to such se-
curity by the circulation or dissemination in the ordinary
course of business of information to the -effect that the
price of any such security will or is likely to rise or fall
because of market operations of any one or more persons
conducted for the purpose of raising or depressing the
price of such security.

“(4) If a dealer, broker, security-based swap dealer,
major security-based swap participant or other person sell-

ing or offering for sale or purchasing or offering to pur-

chase the security, or a security-based swap or security-

based swap agreement with respect to such security, to
make, regarding any security registered on a national se-
curities exchange or any security-based swap or security-

based swap agreement with respect to such security, for
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the purpose of inducing the purchase or sale of such secu-
rity or such security-based swap or -security—based swap
agreement, any statement which was at the time and in
the light of the.circumstances under which it was made,
false or misleading with respect to any material fact, and
which he knew or had reasonable ground to believe was
so false or misleading.

“(5) For a consideration, received directly or indi-
rectly from & dealer, broker, security-based éwap dealer,
major security-based swap participant or other person sell-
ing or offering for sale or purchasing or offering to pur-
chase the security, or a security-based swap or security-
based swap agreement with reépect to such security, to
induce the purchase of any security registered on a na-
tional securities exchange or any Security-bas.ed swap or
security-based swap agreement with. respect to .such secﬁ-
rity by the circulation or dissemination of information to
the effect that the price of any such security will or is
likely to rise or fal_l because of the market operations of
any one or more persons conducted for the purpose of rais-

ing or depressing the price of such security.”.

22 (3) Section 9(1) (15 U.S.C. 78i(i)) is amended
23 by striking “(as defined in section 206B of the
24 Gramm-Leach-Bliley Act)”’;
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1 (4) Section 10 (15 U.S.C. 78)) is amended by
2 striking “(as defined in section 206B of the Gramm-
3 Leach-Bliley Act)”’ each place that the term appears.
4 (5) Section 15(0.)(1) 1s amended—
5 (A) in subparagraph (A), by striking “, or.
6 any security-based swap agreement (as defined
7 in section 206B of the Gramm-Leach-Bliley
8 Act)v,”; and
9 (B) in subparagraphs (B) and (C), by
10 striking “agreement (as defined in section 206B
| 11 of the Gramm-Leach-Bliley Act)” in each place
12 that the term appears.
13 (6) Section 15(i) (15 U.S.C. 780(i), as added
14 by séction 303(f) of the Commodity Futures Mod-
15 ernization Act of 2000 (Public Law 106-554; 114
16 Stat. 2763A-455) 1s amended by striking “(as de-
17 fined in section 206B of the Gramm-Leach-Bliley
18 - Act)”.
19 (7) Section 16 (15 U.S.C. 78p) is amended—
20 (A) in subsection (a)(2)(C), by striking
21 “(as defined in section 206(b) of the Gramm-
2 Leach-Bliley Act (15 U.S.C. 78¢ note))”;
23 (B) in subsection (b), by striking “(as de-
24 fined in section 206B of the Gramm-Leach-Bli-
fAVHLC\120900\120909.014.xml  (456670110)

December 9, 2009 (9:48 a.m.)



F:\P1 l\FR\AMDS\PETEMN_Ol XML

O 00 NN N AW

[\ I NG R S R e e e e o T T R S
N —m © vV 0 N AN W AW N = O

23

154

ley Act)” in each place that the term appears;
and |

(C) in subsection (g), by striking “(as de-
fined in section 206B of the Gramm-Leach-Bli-
ley Act)”’;

(8) Section 20 (15 U.S.C. 78t) is amended—

(A) in subsection (d), by striking “(as de-
fined in section 206B of the Gramm-Leach-Bli-
ley Act)”; and

(B) in subsection (f), by striking “(as de-
fined in section 206B of the Grarﬁm-Leach-Bli-
ley Act)”’; and
(9) Section 21A (15 U.S.C. 78u-1) is amend-

ed—

(A) in subsection (a)(1), by striking “(as
defined in section 206B of the Gramm-Leach-
Bliley Act)”’; and _

(B) in subsection (g), by striking ‘““(as de-
fined in section 206B of the Gramm-Leach-Bli-

ley Act)”. |

SEC. 3203. AMENDMENTS TO THE SECURITIES EXCHANGE

ACT OF 1934.

(a) CLEARING FOR SECURITY-BASED SWAPS.—The

24 Securities Exchange Act of 1934 (15 U.S.C. 78a, et seq.)
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1 is amended by adding the following section after section

2 3A:

3 “SEC. 3B. CLEARING FOR SECURITY-BASED SWAPS.

4 “(a) IN GENERAL.—
5 “(1) STANDARD FOR CLEARING.—A security-
6 based swap shall be submitted for clearing if a clear-
7 ing agency that is registered under this Act will ‘ac-
8 cept the security-based swap for clearing, and the
9 Commission has determined wunder paragraph
10 (2)(B)(11) of subsection (b) that the security-based
11 swap 18 'reQuired to be cleared.
12 “(2) OPEN ACCESS.—The rules of a clearing
.13 agency described in paragraph (1) shall—
14 “(A) prescribe that all security-based
15 swaps subrﬁit‘ted to the clearing agency with the
16 same terms and conditions are economically
17 equivalent within the élear'ing agency and may
18 be offset with each other within the clearing
19 agency; and
20 “(B) provide for non-diseriminatory clear-
21 ing of a sécurity—based' swap executed bilaterally
22 or on or through the rules of an unaffiliated na-
23 tional securities exéhange or swap executlon fa-
24 cility.
25 “(b) COMMISSION REVIEW.— : -
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“(1) COMMISSION-INITIATED REVIEW.—

“(A) The Commission shall review each se-
curity-based swap, or any group, category; type
or ciasé of security-based swaps to make a de-
termination that such security-based swap, or
group, category, type or class of seeuﬁty-based
swapé should be required to be cleared. |

“(B) The Commission shall provide at
least a 30-day public comment period regarding
any determination under subparagraph (A).

“(2) SWAP SUBMISSIONS.—

“(4) A clearing agency shall submit to the
Commission each security-based swap, or any
group, category, type or class of security-based
swaps that it plans to accept for clearing and
provide notice to its members (in a manner to
be determined by the Commission) of such sub-
mission.

“(B) The Commission shall—

“(i) make available to the public any
- submission received under subparagraph

(A);

“(m) review each submission made
under subparagraph (A), and determine

whether the security—bésed swap, or group,

(456670110)
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1 category, type, or class of security-based

2 swaps, described in the submission is re-

3 quired to be cleared; and |

4 “(i11) provide at least a 30-day public

5 comment period regarding its determina-

6 tion whether the clearing requirement

7 under subsection (a)(1) shall apply to the

8 submission.

9 “(3) DEADLINE.—The Commission shall make
10 its determination under paragraph (2)(B) not later
11 than 90 days after receiving' a submission made |
12 under paragraph (2)(A), unless the submitting clear-
13 ing agency agrees to an extension for the time limi-
14 tation established under this paragraph.

15 “(4) DETERMINAT‘ION.—
16 “CA) In revievﬁng a submission made
17 under paragraph (2), the Commission shall re-
18 view whether the submission is consistent with
19 section 5b(c)(2).
20 “B) In reﬁevsdng a security-based swap,
21 group of security-based swaps or class of secu-
22 rity-based swaps pursuant to paragraph (1) or
23 a submission made under paragraph (2), the
24 Commission shall take into account the fol-
25 lowing factors:
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1 “(i) The existence of significant out-
2 standing notional exposureé, frading hquid-
3 ity énd adequate pricing data.
4 “(ii) The availability of rule frame-
5 work, capacity, operational expertise and
6 resources, and credit support infrastruc-
7 ture to clear the contract on terms that are
8 consistent with the material terms aﬁd
9 trading conventions on which the contract
10 “is then traded.

" 11 “(m1) The effect on the mitigation of
12 ‘systemic risk, taking into account the size
13 of the market for such contract and the re-
14 sources of the clearing agency available to
15 clear the contract.

16 “(iv) The effect on competition, in-
17 cluding appropriate fees and charges ap-
18 plied to clearing.

19 "‘(v) The existence of reasonable legal
20 certainty in the event of the insolvency of
21 the relevant clearing agency or 1 or more
 22 of its clearing members with regard to the
23 treatment of customer and security-based
24 swap counterparty positions, funds, and
25 property.
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1 “(C) In making a determination under
2 - paragraph (2)(B) that the clearing requirement
3 shall apply, the Commission may require such
4 terms and conditions to the requirement as the
5 Commission determines to be appropriate.

6 “(5) RuLes.—Not later than 1 year after the
7 date of the enactment of the Derivative Markets
8 Transparency and Accountability Act of 2009, the
9 Commission shall adopt rules for a clearing agency’s
10 sﬁbmission for review, pursuant to this subsection,
11 of a security-based swap, or a group, category, type
12 or class of security-based swaps, that it seeks to ac-
13 | cept for clearing.

14 “(c) STAY OF CLEARING REQUIREMENT.—

15 “(1) After an determination pursuant to sub-
16 section (b)(2), the Commission, on application of a
17 ~ counterparty to a security-based swap or on ifs oWn
18 initiative, may stay the clearing requirement of sub-
19 section (a)(1) until the Commission completes a re-
20 view of the terms of the seéurity—based swap (or the
21 group, category, type or class of security-based
22 swaps) and the clearing arrangement.
23 “(2) DEADLINE.—The Commission shall com-
24 plete a review undertaken pursuant to paragraph (1)
25 not later than 90 days after issuance of the stay, un-
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1 less the clearing agency that clears the security-

2 besed swap, or group, category, type or class of se-
3 curity-based swaps, agrees to an extension of the
4 time limitation established under this paragraph.

5 “(3) DETERMINATION.—Upon completion of

6 the review undertaken puréu’ant to paragraph (1),

7 the Commission may—

8 “(A) determine, unconditionally or subject.

9 to such terms and conditions as the Commis-
10 sion determines to be appropriate, that the se-
11 curity-based swap, or group, category, type or
12 class of security-based swaps, must be cleared
13 pursuant to this subsection if it finds that such
14 clearing is consistent with subsection (b)(4); or
15 “(B) determine that the clearing require-
16 ment of subsection (a)(1) shall not apply to the
17 security-based swap, or group, category, type or
.18 class of security-based swaps.

19 “(4) RULES.—Not later than 1 year after the
20 date of the enactment of the Derivative Markets
21 Transparency and Accouhtability Act of 2009, the
22 " Commission shall adopt rules for reviewing, pursu-
23 ant ‘eo this subsection, a clearing agency’s clearing of
24 a security-based swap, or a group, category, type or

fA\VHLCM 20909\1 20909.014.xml (456670110)

December 9, 2009 (9:48 a.m.}



FAP1I\FR\AAMDS\PETEMN_01. XML

161

1 class of secufity—based swaps, that it has accepted
2 for clearing. |

3 “(d) PREVENTION OF EVASION.—The Commission
4 may prescribe rules under this subsection,. or issue inter-
5 pretations of the rules, as necessary to prevent evasions
6 of this section.

T “(e) REQUIRED REPORTING.—

8 “(1) IN GENERAL.—AIl security-based swaps
9 that are not accepted for clearing by any clearing
10 agency shall be reported either to a security-based
11 svéap repository .described in subsection 13(n) or, if
12 there is no security-based swap repository that
13 would accept the security—based swap, to the Com--
14 mission pursuant to section 13A within such time
15 period as the Commission may by rule of regulation
16 prescribe. Counterparties to a security-based swap
17 may agree which cbunterparty will report the secu-
18 rity—ba,sed swap-as required by this paragraph.

19 “(2) SWAP DEALER DESIGNATION.—With re-
20 gard to security-based swaps where only 1 |
21 counterparty is a security-based swap dealer, the se-
22 curity-based swap dealer shall report the security-
23 based swap as required by this subsection. |
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1 “(f) REPORTING TRANSITION RULES.—Rules adopt-
2 ed by the Commission under this section shall provide for
3 the reporting of data, as follows:
4 “(1) Security-based swaps entered into before
5 the date of the enactment of this section shall be re-
6 ported to a registered security-based swap repository
7 or the Commission no later than 180 days after the
8 effective date of this section; and |
9 “(2) Security—based swaps' entered into on or
10 after such date of enactment shall be reported to a
11 registered = security-based swap repository or the
12 Commission no later than the later of— |
13 “(A) 90 days after such effective date; or
14 “(B) such other time after entering into
15 the security-based swap as fhe Commission may
16 preseribe by rule or regulation.
17 “(g) CLEARING TRANSITION RULES.—
18 - “(1) Security-based swaps entered into before
19 the date of the enactment of this section are. exempt
20 from the clearing requirements of thi.s subsection 1if
21 reported pursuant to subsectio_n_ (£)(1).
22 “(2) Security-based sWaps er.ltered. into before
23 .appliéation of the clearing requirement pursuant to
24 this section are exempt from the clearing require-
~ fAVHLC\120909\120909.014.xml (456670110)
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1 ments of this section if reported pursuant to sub-

2 section (f)(2).

3 “(h) EXCEPTIONS.—

4 “(1) INn GENERAL.—The requirements of sub-

5 section (a)(1) shall not apply to a seeurity-ba_séd

6 swap 1if one of the counterparties to the security-

7 based swap—

8 “(A) is not a security-based swap dealer or

9 major security-based swap participant; and

10 “(B) is using security-based swaps to
11 hedge or mitigate commercial risk, inelﬁding
12 operating or balance sheet risk; and

13 “(C) notifies the Commission, in a manner
14 set forth by the Commission, how it generally
15 meets its financial obligations associated with
16 entering into non-cleared security-based sWaps.
17 “(2) ABUSE OF EXCEPTION.—The Comimission
18 may prescribe rules under this subsection, or issue
19 | interpretations of the rules, as necessary to prevent
20 abuse of the exemption in paragraph (1) by seeﬁrity-
21 based swap dealers and major security-based swap
22 participants. |

23 “(3) OPTION TO CLEAR.—The application of
24 the clearing exception in paragraph (1) is solely at
25 the. discretion the counterparty to the swép that
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meets the conditions of subparagraphs (A) through

(C) of paragraph (1).”.

(b) CLEARING AGENCY REQUIREMENTS.—Section
17A of the Securities Exchange Act of 1934 (15 U.S.C.
78q) 1s amended by adding at the end the following new
subsections:

“(g) REGISTRATION REQUIREMENT.—It shall be un-
lawful for a clearing agency, unless registered with the
Commission, directly or indirectly to make use of the mails
or any means or instrumentality of interstate commerce
to perform the functiens of a clearing agency with respect
te a swap.

“(h) VOLUNTARY REGISTRATION.—A person that
clears agreements, contracts, or transactions fhat are not
required to be. cleared uﬁder this Act may register with
the Commiission as-a clearing agency.

“(1) EXISTING BANKS AND DERIVATIVES CLEARING
ORGANIZATIONS.—A bank or a derivatives clearing orga-
nization registered with the Commodity Futures Trading
Commission under the Commedity Exchange Act required
to be a registered as.-a clearing agency under this title,
solely because it elears security-based swaps, is deemed to
be a registered clearing agency under this title solely for
the purpose of clearing security—besed. swaps to the extent

that the bank cleared security-based swaps, as defined in
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this Act, as a multilateral clearing organization or the de-
rivatives cléaring organization cleared security-based
swaps, as defined in this title pursuant to an exemption
from registration as a clearing agency, before the enact-
ment of this section. A bank or derivative clearing organi-
zation to which this subsectioh applies shall continue to
comply with the requirements in section 17A(b)(3) of this
title. A bank to which this subsection applies may, by the
vote of the shareholders owning not less than 51 percent
of the voting interests of such bank, be converted into a
State corporation,"partnership, limited .liability company,
or other similar legal form pursuant to a plan of conver-
sion, if the conversion is not in contravention of applicable
State law.
“O) REPORTING.—
“(1) IN GENERAL.—A clearing agency that
. clears _security—based swaps shall provide to the
Commissibn all information determined by the Com-
mission to be necessary to perform its responsibil-
ities under this Act. The Commission shall adopt
data cqlleCtion and maintenance requirements for se-
curity-based swaps cleared by clearing agencies that
are eoniparable to the corresponding requirements
for security-based swaps accepted by se\curity—based

swap repositories and security-based swaps traded
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1 on swap execution facilities. Subject to section 24,
2 the Commission shall share such information, upon
3 request, ‘with the Board,.the Commodity Futures
4 Trading Commission, the appropriate Federal bank-
5 ing agencies, the Financial Services Oversight Coun-
6 cil, and the Department of Justice or to other per-
7 -sons the Commission deems appropriate, including
8 - foreign financial supervisors (including foreign fu-
9 tures authorities), foreign central banks, and foreign
10 ministries. -
11 “(2) PUBLIC INFORMATION.—A clearing agency
12 that clears security-based swaps shall provide to thé
13 Commission, or its designee, such information as 18
14 required by, and in .a form and at a frequency to be
15 " determined by, the Commission, in order to comply
16 with the public reporting requirements contained in
17 section 13.- |
18 “(k) DESIGNATION OF COMPLIANCE OFFICER.—
19 “(1) IN GENERAL.—Each eleaﬁ_ng agency that
20 clears security-based swaps shall designate an indi-
21 vidual to serve as a compliance officer.
22 “(2) DuTiES.—The compliance officer shall— '
23 “(A) report directly to the board of to the
' 24 senior officer of the clearing agency; |
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“(B) 1n consultation with the board of the
clearing agency, a 'body performing a function
similar to that of a board, or the senior ofﬁ‘cer
of the clearing agency, resolve any conflicts of
interest that may arise; |

“(C) be responsible for administering the
policies and procedures required to be estab-
lished pursuant to this section;

“(D) ensure compliance with éecurities
laws. and the fules and reg'illations issued there-
under, including rules prescribed by the Com-
mission pursuant to this seétion; and

“(E) establish procedures for remediation
of non-compliance issues found during compli-
ance office reviews, lookbacks, internal or exﬁer-
nal audit findings, self-reported éfrors, or
through validated complaihts. Procedures will
establish fhe handling, 'rhanagement 'responSe,
remediation, re-testing, and closing of non-com-
pliant issues.

“(3) ANNUAL REPORTS REQUIRED.—The com-

pliance officer shall annually' prepare and sign a re-
port on the ‘coinpliance of the clearing agency with
the securities laws and its policies and procedures,

including its code of ethics and conflict of interest

(456670110)
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policies, in accordance with rules prescribed by the

Commission. Such compliance report shall accom-

pany the financial reports of the clearing agency -

that are required to be furnished to the Commission

pursuant to this section and shall include a certifi-

" cation that, under penalty of law, the report is accu-
rate and complete. '

‘(1) STANDARDS FOR CLEARING AGENCIES CLEAR-

ING SWAP TRANSACTIONS.—To be registered and to main-

tain registration as a clearing agency that clears swap

transactions, a clearing agency shall comply with such

standards as the Commission may establish by rule. In

| establishing any such standards, and in the exercise of its

oversight of such a clearing agency pufsuant to this title,
the Commission may conform such standards or oversight
to reflect evolving United States and international stand-

ards. Except where the Commission determines otherwise

by rule or regulation, a clearing agency shall have reason-
‘able discretion in establishing the manner in which it com-

plies with any such standards.

“(m)‘ RuLES.—Not later than 1 year after the date
of the enactment of the Derivative Markets Transparency
and Accountability Act of 2009, the Commission shall -
adopt rules governing persons that are régistered as clear-

g agencles for security-based swaps. under this Act.
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1 “(n) EXEMPTIONS.—

2 “(1) IN GENERAL.—The Commission may ex-
3 empt, conditionally or unconditionally, a clearing
4 agency from registration under this section for the
5 clearing of security-based swaps if the Commissior_i
6 finds that such clearing agency is subject to com-
7 parabie,- comprehensive supervision and regulation
8 on a consohdated basis by the Commodity Futures
9 Trading Commission, a Prudential Regulator, or the
10 appropriate governmental authorities in the organi-
11 zation’s home country or if necessary or appropriate
12 in. the public interest and consistent with the pur-
13 pose of this Act.- '

14 “(2) A person that is requifed to be registered
15 as clearing agency under this section, whose prih-
16 cipal business is clearing commodity futures and op-
17 tions on commodity futures transactioﬁs and which
18 is a derivatives clearing organization reg'istergd with
19 the Commodity Futures Trading Commission under
20 the Commodity Exchange Act (7 U.S.C. 1, et seq.),
21 | shall be unconditionally exempt from registration
22 under this section solely for the -purpose of clearing
23 securify—based swaps, unless the Commission finds
24 that such derivatives - clearing organization is not
25 subject to comparable, comprehensive supervision
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1 and regulation by the Commodity Futures Trading

2 Commission.”.

3 (¢) EXECUTION OF SECURITY-BASED SWAPS.—The

4 Securities Exchange Act of 1934 (15 U.S.C. 78a, et seq.)

5 is amended by inserting after section 5 the following:

6 “SEC. 5A. EXECUTION OF SECURITY-BASED SWAPS.

7 “(a) EXECUTION TRANSPARENCY.—

8 “(1) REQUIREMENT.—A security-based swap

9 | that is subject to the clearing requirement of section
10 - 3B shall not be traded except on or through a na-
11 tional securities exchange or on or through an swap
12 execution facility registered under sectién 5h, that
13 makes the security-based swap available for trading.
14 “(2) EXCEPTIONS.%Q‘he requirement of para-
15 graph (1) shall not apply to a séeurity—based swap
16 if no national seeﬁrities exchange or swap execution
17 facility makes the security-based swap available for
18 trading. | |

19 “(3) REQU'IRED REPORTING.—If the exception
20 of parag'rabh (2) applies and there is no national se-
21 curities exéhange or swap execution facility that
22 makes the security-based swap .available- to trade,
23 the counterparties shall cbmply with any record-
24. keeping and transaction reporting re(iuirements as
25 may be preseribed by the Commission with respect

i £AVHLC\1209091120909.014.xml (456670110)
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to security-based swaps subject to the requirements
of paragraph (1).
“(b) EXCHANGE TRADING.—In adopting rules and |

regulations, the Commission shall endeavor to eliminate

unnecessary impediments to the trading on national secu-

rities exchanges of contracts, agreements, or transactions
that would be swaps but for the trading of such contracts,
agreements .or transactions on such a national securities
exchange.”.

(d) SwaP EXECUTION FACILITIES.—The Securities
Exchange Act of 1934 (15 U.S.C. 78a, .et seq.) 1S amended
by adding after section 3B (as added by subsection (a))
the following:

“SEC. 3C. SWAP EXECUTION FACILITIES.
‘“(a) REGISTRATION.—No person may operate a facil-

ity for the trading of security-based swaps unless the facil-

17 ity is registered as a swap execution facility under this

18 section.

19 “(b) REQUIREMENTS FOR TRADING.—

20 “(1) IN GENERAL.—A swap execution facility

21 that is registered under subsection (a) may list for

22 trading any security-based swap. |

23 “(2) RULES FbR TRADING THROUGH THE FA-

24 CILITY.—Not later than 1 year after the date of the

25 enactment of the Derivative Markets Tranéparency
f:\VHLC\120909\120909.014.xn-1l © 7 (456670110)
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1 and Accountability Act of 2009, the Commission
2 shall adopt rules to allow a security-based swap to
3 be traded through the facilities of an exchange or a
4 swap execution facility. Such rules shall permit an
5 intermediary, acting as principal or agent, to enter
6 into or execute a security-based swap, notwith-
7 standing section 3B(b), if the security-based swap is
8 - reported, recorded, or confirmed in accordance with
9 the rules of the exchange or swap executioh facility.
10 “(¢) TRADING BY EXCHANGES.—An exchange shall,
11 to the extent that the exchange also operates a swap exe-
12 cution facility and usés the same electronic trade execution
13 system for trading on the exchange and the swap execu-
14 tion facility, identify whether the electronic trading is tak-
15 ing place on the exchange or the swap execution facility.
16 “(d) CORE PRINCIPLES FOR SWAP EXECUTION Fa- . -
17 CILITIES.— | |
18 “(1) IN GENERAL.—To be registered as, and to
19 maintain its registration as, a swap execution facil-
20 ity, the facility shall comply with the core principles
21 specified in this subsection and any requifement that
22 the Commission may impose by rule or regulation
23 f)ursua_nt to section 8a(5). Except where the Com-
24 mission determines otherwise by r\'ﬂe or regulatidn,
25 the facility shall have reasonable discretion in estab-
f\WVHLC\120909\120909.014.xmi (456670110)
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| lishing the manner in which it complies with these
2 core principles.
3 “(2) COMPLIANCE WITH RULES.—The swap
4 execution facility shall—
5 “(A) moﬁitor and enforce compliance With
6 any of the rules of the facility, including the
7 terms and éonditions of the swaps traded on or
8 ~ through the facility and any limitations on ac-
9 cess to the facility; and
10 ‘ ’ “(B) establish and enforce trading and
11 participation rules that will deter abuses and
12 have the capacity to detect; Investigate, and en-
13 force those rules, including means to—
14 “(1) provide market participants with.
15 impartial access to the market; and-
16 . “(ii). capture information that may be
17 used in establishing whether rule violations
18 " have oceurred.
19 “(3) SECURITY-BASED SWAPS NOT READILY
20 SUSCEPTIBLE TO MANIPULATION.—The swap execu-
21 tion facility shall permit trading only in security-
22 based swaps. that are not readily susceptible to méé
23 nipulation. |
24 “(4) MONITORING OF TRADING.—The swap
25 execution facility shall—
fAVHLC\120909\120909.014.xm| (456670110) -
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“(A) establish and enforce rules or termé
and conditions defining, or specifications detail-
ing, trading procedures to be used in entering
and executing orders traded on or through its
facilities; and

“(B) monitor trading in swaps to prevent
manipulation, price distortion, and disruptions
of the delivery or cash settlement process
through surveillance, compliance,” and discipli-
nary_practices and procedures, including meth-
ods for cbnduéting real-time monitoring of trad-
ing and compre‘hensive. and accurate trade re-
constructions.

“(5) ABILITY TO OBTAIN INFORMATION.—The

swap execution facility shall—.

“(A) establish and enforce rules that will
allow the facility to obtain any necessary infor-
mation to perfofm any of the functions de-
seribed in this section;

“(B) provide the information to the Com-
mission upon request; and

“(C) have the capacity to carry out such

international information-sharing agreements as

the Commission may require.

(456670110)
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1 “(6) FINANCIAL INTEGRIT? OF TRANS-

2 ACTIONS.—The swap execution facility shall estab-

3 lish and enforce rules and procedures for ensuring

4 the financial integrity of security—based swaps en-

5 tered on or through its facilities, including the clear-

6 ance and settlement of the security-based swaps pur-

7 - suant to section 3B.

8 “(7) EMERGENCY AUTHORITY.—The swap exe-

9 cution facility shall adopt rules to provide for the ex-
10 ercise of emergency authority, in consultation or co-
11 operation with the Commission, where necessary and
12 appropriaté, including the authority to suspend or
| 13 curtail trading in a security-based swap.

14 “(8) TIMELY PUBLICATION OF TRADING INFOR-
15 MATION.—The swap execution facility shall make
16 public timely information on price, trading volume,
17 and other trading data to the extent prescribed by
18 the Commission. The Commission shall evaluﬁte the
19 impact of public disclosure on market liquidity in the
20 relevant market, and shall seek to avoid public dis-
21 closure of information in a manner that would sig-
22 nificantly reduce market liquidity. The Commission
23 ‘shall not disclose information related to the internal
24 business decisions of particular market participants. |

fAVHLC\120909\120909.014 .xml (456670110)

December 9, 2009 (9:48 a.m.)



F:\P11\FR\AAMDS\PETEMN_01.XML

176 |
1 “(9) RECORDKEEPING AND REPORTING.—The
2 ~ swap execution facility shall maintain records of all
3 activities related to the business of the facility, in-
4 cluding a complete audit trail, in a form and manner
5 acceptable to the Commission for a period of 5
6 years, and report to the Commission all information
7 determined by the Commission to be necessary or
8 appropriate for the Commission to perform its re-
9 sponsibilities under this Act in a form and manner
10 acceptable to the Commission. The Commission shall
11 adopt data collection and reporting requirements for
12 swap execution facilities that are comparable to cor-
13 responding requirements for clearing agencies and
14 security-based swap repositories.
15 “(10) CONFLICTS OF INTEREST.—The SW_ap-
16 execution facility shall—
17 “(A) establish and enforce rules tb mini-
18 mize conflicts of interest in its decision-making
19 process; and
20 | “(B) establish a process for resolving the
21 . conflicts of interest.
22 “(11) IINANCIAL RESOURCES.—The swap exe-
23 cution facility shall have adequate financial, oper;
24_' ~ ational, and managerial resources to dischargé its
25 responsibilities. Suéh financial resources shall be -
£\VHLC\120909120909.014.xml (456670110)
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considered adequate if their value exceeds the total
amount that would enable the facility to cover its op-
erating costs for a period of one year, calculated on

a rolling basis.

“(12) SYSTEM SAFEGUARDS.—The swap execu-

tion facility shall—

“(A) establish and maintain a program of
risk analysis and oversight to identify and mini-
mize sources of operational risk, through the
development of appropriate controls and proce-
dures, and the de’velopmenf of automated sys-
tems, tha,_t are reliable, secure, and have ade-
quate scalable capacity;

“(B) establish and maint_ain emergéncy
brocedures, backup facili_ties, and a plan for dis-
aster recovery that allow for the timely recovery
and resumption of operations and the fulfill-
ment of the swap execution facility’s respon-
sibilities and obligation; and |

“(C) periodically conduct tests to verify
that backup resources are sufficient to ensure
continued order processing and trade Vmatching,
price reporting, market surveillance, Qnd main-

tenance of a comprehensive and accurate audit

" trail.

(456670110)
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DESIGNATION OF COMPLIANCE OFFI-

“(A) IN GENERAL.—Each swap execution

facility shall designate an individual to serve as

a compliance officer.

“(B) DuTiES.—The compliance officer—

“(1) shall report directly to the board

or to the senior officer of the facility; and

(45667010)

“(ii) shall—

“fI) review compliémce with the

“core principles in section 3B(e).

“(II) in consultation with the
board of the facility, a body per-
forming a function similar to that of
a board, or the senior officer of the
facility, resolve any conflicts of inter-
est that may arise;

“(III) be responsible for admin—
istering the policies and procedures

required to be established pursuant to

_this section; and

“(IV) ensure compliance with se-
curities laws and the rules and regula-

tions issued thereunder, including
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rules prescribed by the Commission
pursuant to this section; and
“(iﬁ) shall establish procedures for re-
mediation of non-compliance issues found
during compliance office reviews,
lookbacks, internal or external audit find-
ings, self-reported errors, or through vali-
dated complaints and to establish the han-
dling, mahagement response., remediation,
 re-testing, and closing of non-compliant
1Ssues.

“0). ANNUAL REPORTS REQUIRED.—The
compliance officer shall annually prepare and
sign a report on the compliance of the facility
with the securities laws and its policies and pro-
cedures, including its code of ethics and conflict
of ihterest policies, in accordance with rules

preseribed by the Commission. Such compliance

- report shall accompany the financial reports of

the facility that are required to be furnished to
the Commission pursuant to this section and
shall include a certification that, under penalty

of law, the report is aceurate and complete.

“(e) ExEMPTIONS.—The Commission may exempt,

25 conditionally or unconditionally, a swap execution facility
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from registration under thié section if the Commission
finds that such organization is subject to coniparable,
comprehensive supervision and regulation on a consoli-
dated basis by the Commodity Futures Trading Commis-
sion, a Prudential Regulator or the appropriate govern-
mental authorities 1n the organization’s home country or
if necessary or appropriate in the public interest and con-
sistent with the purpose of this Act.

“(f) RULES.—Not later than 1 year after the date
of the enactment of the Derivative Markets Transparency
and Accountability Act of 2009, the Commission shall pre-
scribe rules_ governing the regulation of swap execution fa-
cilities under this section.”.

(¢) SEGREGATION OF ASSETS HELD AS COLLATERAL
IN SWAP TRANSACTIONS.—The Securities Exchange Act
of 1934 (15 U.S.C. 78a, et seq.) is further amended by
adding after section 3C (as added- by subsection (b) the
following: |
“SEC. 3D. SEGREGATION OF ASSETS HELD AS COLLATERAL

IN SECURITY—BASED SWAP TRANSACTIONS. |

“(a) OVER-THE-COUNTER SWAPS.—At the request of
a counterparty to a security-based swap who provides
funds or other property to a security-based | swap dealer
as initial margin or collateral to secure the obligations of

the counterparty under a security-based swap between the

f\WWHLC\120909\120909.014.xm} (456670110)
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181 |
counterparty and the security-based swap dealer that is
not sﬁbmitted for clearing to a derivatives clearing agency,
the security-based swap dealer shall segregate the funds
or other property for the benefit of the counterparty, and
maintain the funds or other property in an acecount which
is carried by a third-party custodian and designated as
a segregated account for the counterparty, in accordance
with such rules and regulations as the Commission or Pru-
dential Regulatof may preseribe. If a security-based swap
counterparty is a security-based swap dealer or major se-
curity-based swap participant who owns more than 20 per-
cent of, or 'has more than 50 percent representation on
the board of directors of a custodian, the custodian shall
not be considered independent from the seéurity—based
swap counterparties for purposes of thé’ preceding sen-
tence. This subSectioﬁ shall not be interpreted to preclude
commercial arrangements regarding the investment of the
segregated funds or other property and the related alloca-
tion of gains and losses resulting from any such invest-
ment.

“(b) FURTHER AUDIT REPORTING.;If a security-
based swap dealer does not segregate funds pursuant f;o
the request of a security-based swap counterparty in ac-
cordance with subsection (a), th_e security-based swap

dealer shall report to its counterparty on a quarterly basis

fAVHLC\120909\120909.014.xml . (456670110)
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[

that its procedures relating to margin and collateral re-
qurements are in compliance with the agreement of the
counterparties.”.

(f) TRADING IN SECURITY-BASED SW*APS.—Sectioh. 6
of the Securities Exchange Act of 1‘934 (15 U.S.C. 78f)
is amended by adding at the end the following:

“(1) It shall be unlawful for. any person to effect a

transaction in a security-based swap with or for a person

O X0 N9 N AW

that 1s not an eligible contract participant unless such

[E—y
o

transaction is effected on a national securities exchange

reg'isteréd pursuant to subsection (b).”."

—
D=

(g) ADDITIONS OF SECURITY-BASED SWAPS TO CER-

f—
W

TAIN ENFORCEMENT PROVISIONS.—Paragraphs (1)

—
N

through (3) of section 9(b) of the Securities Exchange Act
of 1934 (15 U.S.C. 78i(b)(1)—(3)) are amended to read

—_— =
AN W

as follows:

C—
~

(1) any transaction in connection with any se-

curity whereby any party to such transaction ac-

—_ =
O o0

quires (A) any put, call, straddle, or other option or

[\
o

privilege of buying the security from or selling ‘the

[\
—

'Secufity to another without being bound to do so;

P
N
\®}

(B) any security futures product on the security; or

N
(IS

(C) any security-based swap involving the security or

[\
KN

the issuer of the security; or
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1 “(2) any transaction in connection with any se-

2 curity with relation to which he has, directly or indi-

3 rectly, any interest in any (A) such put, call; strad-

4 dle, option, or pfivilege; (B) such security futures

5 | product; or (C) such security-based swap; or

6 “(3) any transaction in any security for the ac-

7 count of any person who he has reason to believe

8 has, and who actually has, directly or indirectly, any

9 " interest in any (A) such put, call, straddle, option,
10 or privilege; (B) such security futures product with
11 relation to such security; or (C) any security-based
12 swap involving such security or the issuer of such se-
13 curity.”. |
14 (h) RULEMAKING AUTHORITY TO PREVENT FRAUD,
15 MANIPULATION AND DECEPTIVE CONDUCT IN SECURITY-
16 BASED SWAPS.—Section 9 of the Securities Exchange Act
17 of 1934 (15 U.S.C. 78i) is amended by adding at the end
18 the following:

19 “(1) It shall be unlawful for any person, directly or
20 1ndirectly, by the use of any means or instrumentality of
21 interstate commerce or of the mails, or of any facility of
22 any national securities exchange, to effect any transaction
23 1in, or to induce or attempt to induce the purchase or sale
24 of, any security-based swap, in connection with which such
25 person engages In any fraudulent, deceptive, or manipula-
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tive act or practice, makes any fictitious quotation,' or en-
gages in any transaction, practice, or course of business
which operates as a fraud or deceit upon any person. The
Commission shall, for the purposes of this paragraph, by
rules and regulations deﬁne, and prescribe means reason-
ably desigﬁed to prevent, such transactions, acts, prac-
tices, and courses of business as are fraudulent, deceptive,
or- manipulative, and such quotations as are fictitious.”.

(i) PosITION LIMITS AND POSITION ACCOUNT-
ABILITY FOR SECURITY-BASED SWAPS.—The Securities
Exehahge Act of 1934 is amended by 'inserting after see-
tion 10A (15 U.S.C. 78j—1) the following new section:
“SEC. 10B. POSITION LIMITS AND i’OSITION ACCOUNT-

" ABILITY FOR SECURITY-BASED SWAPS AND
LARGE TRADER REPORTING.

‘“(a) POSITION LIMITS.—As a means reasonably de-
signed to prevent fraud and manipulation, the Commission
may, by rule or regulation, as necessary or appropriate
in the publie interest or for the protection of investors7
establish limits (ineluding related hedge exemption provi-
sions) on the size of positions in any security-based swap
that may be held by any person. In establishing such lim-
its, tﬁe Commission may require any person to aggregate

positions in—
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1 “(1) any security-based swap and any security

2 or loan or group or index of securities or loans on

3 which such security-based swap is baéed, which such
4 security-based swap references, or to which such se-

5 curity—based swap is related as deseribed in section

6 3(a)(68), and any other instrument relating to such

7 security or loan or group or index of securities or

8 loans; or |

9 “(2) any security-based swap and (A) any secu-
10 rity or group or index of securities, the price, yield,
11 value, or volatility of which, or of which any interest
12 therein, 1s the basis for a material term of such se-
13 curity-based swap as deseribed in section 3(a)(76)
14 and (B) any security—ba;sed swap and any other in-
15 strument relating to the same security or group or
16 index of sec_uritie.s.

17 “(b) EXEMPTIONS.—The Commission, by rule, regu-
18 latibn, or order, may conditionally or unconditionally ex-
19 empt any person or class of persons, any .security—based
20 swap or class of security-based swaps, or any transaction
21 or class of transactions from any requirement it may es-
22 tablish under this section with respect to position limits.
23 “(e) SRO RULES.—
24 “(1) IN GENERAL.—AS a means reasonably de-
25 signed to prevent fraud or manipulation, the Com-
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mission, by rule, regulation, or order, as necessary
or appropriate in the public interest, for the protec-
tion of investors, or otherwise in furtherance of the
purposes of this title, may direct a self-regulatory
organization—

“(A) to adopt rules regarding the size of
-positions in any security-based swap that may
be held by—

“(i) any member of such self-regu-
latory organization; or

“(i1) any person for whom a member
of such s-,el_f—reg'.ulatory. organization effects
transactions in such security-based swap;
and

“(B) to adopt rules reasonably designed to
ensure compliance ‘with requirements preseribed
by the Commission under subsection (e)(1)(A).
“(2) REQUIREMENT TO AGGREGATE POSI-

TIONS.—In ‘establishing such limits, the self-regu-
latory organization may require such member or per-
son to aggregate positions in— |

“(A) any security-based swap and any se-
eurity or loan or group or index of securities or
loans on which such security-based swap 1S

based, which such security-based swap ref-
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erences, or to which such security-based swap is
related as described in section 3(a)(68), and
émy other instrument relating to such security
or loan or group or index of securities or loans;
or .

“(B)(1) any security-based swap; and

“(ii) any security-based swap and any
other instrument relating to the same security
or group or index of securities.

“(d) LARGE TRADER REPORTING.—The Commis-
sion, by rule or regulation, may require any person that
effects transactions for such person’s own account or the .
account of others in any securities-based swap or
uncleared security-based swap agreement and any security
or loan or group or index of securities or loans as set forth
mn parag'raphs (1) and (2) of subsection (a) under this sec-
tion to report such information as the Commission may
prescribe regarding any position or positions in any secu-
rity-based swap or uncleéred security-based swap é,gfee-
ment and any security or loan or group or index of securi-
ties or loans and any other instrument relating to such
security or loan or group or index of securities or loans
as set forth in paragraphs (1) and (2) of subsection (a)

under this section.”..

fAVHLC\120909\120909.014 .xml (456670110) .
December 9, 2009 (9:48 a.m.)



F\P1NFRMAMDS\PETEMN_01. XML

188
1 (J) PuBLIC REPORTING AND REPOSITORIES FOR SE-
2 CURITY-BASED SWAPS.—Section 13 of the Securities Ex-
3 change Act of 1934 (15 U.S.C. 78m) is amended by add-
4 ing at the end the following: -
5 “(m) PuBLIC REPORTING OF AGGREGATE SECURITY-
6 BASED SWAP DATA.—
7 | “(1) IN GENERAL.—The Commission, or a per-
8 son designated by the Commission pursuant to pai’a—
9 graph (2), shall fnake available to the publie, in a
10 manner that does not disclose the business trans-
11 actions and lmarket positions of any pefson, aggre-
12 gate ‘data on seeurity—baséd swap trading volumes
13 and positions from the sources set forth in para--
14 graph (3).
15 “(2) DESIGNEE OF THE COMMISSION.—The
16 Commission may designate a clearing agency or a
17 security-based swap repository to carry out the pﬁb—
.18 lic reporting described in paragraph (1).
19 “(3) SOURCES OF INFORMATION.—The sources
20 of the information to be publicly reported as de-
21 seribed in paragraph (1) are—
‘22 - (A) clearing agencies pursuant to section
23 3A;
24 “(B) security-based swap repositories pur-
25 suant to subsectioh (n); and
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“(C) reports received by the Commission

pursuant to section 13A.

“(n) SECURITY-BASED SWAP REPOSITORIES.—

“(1) REGISTRATION REQUIREMENT.—

“(A) IN GENERAL.—It shall be unlawful
for a security-based swap repository, unless reg-
istered with the Commission, directly or indi-
rectly to make use of the mails or any means
or instrufnentality of interstate commerce to -
perform the functions of a sécurity-based swap
repository.

“(B) INSPECTION AND EXAMINATION.—
Registered security-based swap repositofies
shall be subject to inspection and examination
by any representatives of the Commission..

“(2) STANDARD SETTING.—

“(A) DATA IDENTIFICATION.—The Com-

“mission shall prescribe standards that specify

~ the data elements for each security-based swap

that shall be collected and maintained by each
security-based swap repository.
“(B) DATA COLLECTION AND MAINTE-

NANCE.

—The Commission shall preseribe data

collection and data maintenance standards for

security-based swap repositories.
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“(C)  COMPARABILITY.—The standards
prescribed by the Commission under this sub-

section shall be comparable to the data stand-

“ards imposed by the Commission on clearing

agencies that clear security-based swaps.

“(3) DUTIES.—A security-based swap reposi-

tory shall—

“(A) accept data presecribed by the Com-
mission for each security-based swap under this
paragraph (2);

“(B) maintain such data in such form and
manner and for such perioa as may be reqﬁired
by the Commission;

“(C) provide to the Commission, or its des-
ignee, such information as is required by, and

in a form and at a'frequency to be determined

by, the Commission, in order to comply with the

public reporting requirements contained in sub-

~ section (m); and

- “(D) make available, on a -confidential
basis, all data obtained by the -security-based
swap repository, including individual
eountefparty trade and position data, to the
Corhmission, the appropriate Federal banking

agencies, the Commodity Futures Trading
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1 Commission, the Financial Services Oversight

2 Council, and the Department of Justice or to

3 other persons the Commission deems appro-

4 priate, including foreign financial supervisors

5 (including " foreign futures authorities), foreign
6 central banks, and foreign ministries.

_7 “(4) RuLEs.—Not later than 1 year after the

8 date of the enactment of the Derivative Markets

9 Transparency and Accountability Act of 2009, the
10 Commission shall adopt rules governing persons that -
11 are registered under this section, including rules
12 that specify the data elements that shall be collected
13 and maintained. |

14 “(5) ExeMPTIONS.—The Commission may ex-
15 empt, conditionally or unconditionally, a security-
16 based swap repository from the requirements of this
17 section if the Commission finds that such security-
18 based swdp repository is subject to comparable, com-
19 prehensive supervision or regulation on a consoli-
20 dated basis by the Commodity Futures Trading
21 Commission, a Prudential Regulator or the appro-
22 priate governmental authdrities in the organiz_ation’s
23 home eodnti'y or if necessary or appropriate in the
24 public intereét and consistent with the purpbse of
25 this Act.”.
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1 SEC. 3204. REGISTRATION AND REGULATION OF SWAP
2 DEALERS AND MAJOR SWAP PARTICIPANTS.
3 The Securities Excharige Act of 1934 (15 U.S.C. 78a,
4 et seq.) i1s amended by inserting after section 15E (15
5 U.S.C. 780-T) the following:
6 “SEC. 15F. REGISTRATION AND REGULATION OF SECURITY-
7 | BASED SWAP DEALERS AND MAJOR SECU-
8 RITY-BASED SWAP PARTICIPANTS.
9 ‘“(a) REGISTRATION.—
lQ “(1) It shall be unlawful for any person to act
11 as a security-based swap dealer unless sﬁch person
12 i1s registered as a security-based ‘SWap dealer with
13 the Commission.
14 “2) It shall be unlawful for any person to act
15 as a major security-based swap participant unless
16 such person is registered as a major security;based
17 swap participant with the Commission.
18 “(b) REQUIREMENTS. — |
19 “(1) IN GENERAL.—A person shall register as
20 ' a security-based swap dealer or major secﬁrity—ba_sed
21 swap participant by filing a registration applicatibn
22 With'the_ Commission.
23 “(2) ConNTENTS.—The application shall be
24 . made in such form. and manner as prescribed by the
25 Commission,_ g'ivihg any information and facts as tﬁé
26 Commission may déém necessary concerning the
f:\VHLC-“ 20909\120909.014.xml (456670110)

December 9, 2009 (9:48 a.m.)



F:\P1I\VFR\AMDS\PETEMN_01.XML

193
1 business in which the applicant is or will be engaged.
2 Such person, when 'registered as a security-based
3 swap dealer or major security-based swap partici-
4 pant, shall continue to report and furnish to the
5 Commission such information pertaining to such
6 person’s business as the Commission may require.
7 “(3) EXPIRATION.—Each registration shall ex-
8 pire at such time as the Commission may by rule or
9 regulation prescribe. |
10 “(4) RULES.—Except as provided in sub-
11 sections (¢) and (d), the Commission may prescribe
12 rules applicable to security-based swap dealers and
13 major security-based swap participants, including
14 rules that limit the activities of security-based swap
15 dealers and major security—based swap participants.
16 Except as provided in subsection (d)(1)(A), the
17 Commission- may provide conditional or uncondi-
18 tional exemptions from some or all of the rules or
19 requirements presecribed under this section for secu-
20 fity—based swap dealers and major security-based
21 swap participants.
22 “(5) TRANSITION.—Rules adopted under this
23 section shall provide for the registration of security-
24 based swap dealers and major secufity-based swap
25 participants no later than 1 year after the effective
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1 date of the Derivative Markets Transparency and

2 Accountability Act of 2009.

3 “(¢) RULES.—

4 “(1) IN GENERAL.—Not later than 1 year after

5 the date of the enactment of the Derivative Markets

6 Transparency and Accountability Act of 2009, the -

7 Commission shall adopt rules for persons that are

8 registered as security-based swap dealers or majorl

9 security-based swap participants under this Act.

10 “(2) EXCEPTION FOR PRUDENTIAL REQUIRE-

11 MENTS.—The Commission shall not prescribe rules

12 imposing prudential requirements on security-based

13 - swap dealers or major security-based swap partici-

14 pants for which there is a Prudential Regulat.or.

15 ~_This provision shall not be construed as limiting the

16 authority of the Commission to pI'eSC;'ibe appropriate

17 business .conduct, reporting, and recordkeeping re-

18 quiremehts to protect investors.

19 “(d) CAPITAL AND MARGIN REQUIREMENTS.—

20 “(1) IN GENERAL.—

21 ‘“(A) BANK SECURITY-BASED SWAP DEAL-
’ 22 ERS AND MAJOR SECURI’TY-BASED‘ SWAP PAR-

23 TICIPANTS.—Each  registered se_curity—based

24 ‘swap dealer émd major security-based swap par-

25 ticipant for which there is a Prudential Regu-
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lator shall meet sﬁch minimum capital require-
ments and minimum initial and variation mar-
gin requirements as the Prudential Regulators
shall by rule or regulation jointly presbribe
that— |
“(i) help ensure the safety and sound-
ness of the securify-based. swap dealer or
major security-based swap participant; and
““(i1) are appropriate for the risk asso-
ciated with the non-cleared swaps held as
a swap dealer or major swap participant.
“(B) NON-BANK SECURITY-BASED SWAP
DEALERS AND MAJOR SECURITY-BASED SWAP
PARTICIPANTS.—Each registered security-based
swap dealer and major security-based swap par-
ticipant for Whi(}h there is not a Prudential
Regulator shall meet such minimum capital re-
quiremé.nts and minimum 1nitial and variation
margin requirements as the Commission shall
by rule or regulation prescribe that— - |
(1) help ensure the safety and sound-
ne‘sé of the security-based swap dealer or

major security-based swap participant; and |
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‘.‘(ii) are appropriate for the risk asso-
ciated with the non-cleared swaps held as
the swap dealer or major swap participant.
‘“(2) RULES.—

“(A) BANK SECURITY-BASED SWAP DEAL-
ERS AND MAJOR SECURITY-BASED SWAP PAR-
TICIPANTS.—Not later than 1 year after the
date of the enactment of the Derivative Markets
Transparency and Accountability Act of 2009,
the Prudential Regulators, in consultation with
the Commission, shall jointly adopt rules impos-
ing capital and margin requirements under this
subseétion for security-based svvap dealefs and
major security-based swap participants, with re-
spect to their activities as a seeurity—based swap
dealer or major security-based swap participant
for which there is a Prudential Regulator. |

.“(B) NON-BANK SECURITY—BASED SWAP
DEALERS AI;ID MAJOR . SECURITY-BASED SWAP

PARTICIPANTS.—Not later than 1 year after the

“date of the enactment of the Derivative Markets

Transparency and Accountability Act of 2009,
the Commission shall adopt rules imposing cap-
ital and margin requirements under this sub-

section for security-based swap dealers and
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1 major security-based swap participants for
2 which there is no Prudential Regulator.

3 “(3) AuTHORITY.—Nothing in this section shall
4 limit the authority of the Commission to set capital
5 requirements for a broker or dealer registered in ac-
6 cordance with section 15 of this Aect. |

7 “(e) REPORTING AND RECORDKEEPING.—

8 “1) In GENERAL —Tach registered security-
9 based swap dealer and major secufity—based swap
10 participant—

11 “(A) shall make such reports as are pre-

- 12 seribed by the Commission by rule or reg"ulation

13 regarding the transactions and positions and fi-
14 nancial condition of such person;

15 “(B) for which—

16 “(i) there is a Prudential Regulator
17 shall keep books and records of all acfivi-
18 ties related to its business as a security-
19 ‘based swap dealer or major security-based
20 Swab participant in such form and manner
21 and for such period as may be prescribed
22 by the Commission by rule or regulation;
23 “(i1) there is no Prudential Regﬁlator

24 shall keep books .and records in such form

25 and manner and for such period as may be
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1 prescribed by the Commission by rule or

2 regulation; and

3 “(C) shall keep such books and records

4 ~open to inspection and examination by any rep-

5 resentative of the Commission.

6 “(2) RULES.—Not later than 1 year after the
7 date of enactment of the Derivative Markets Trans- -

8 parency and Accountability Act of 2009, the Com-

9 mission shall adopt rules governing reperting and
10 recordkeeping for security-based sWap dealers and
11 major se_curity-based swap participants.

12 “(f) DAILY TRADING RECORDS.—

13 (1) IN GENERAL.—Bach registered security-
14 based swap dealer and major security-based swap
15 participant shall maintain daily trading records of
16 ._its security—based swaps and all related records (in-
17 cluding related transactions) and recorded commu-
18 nications including but not limited to electronic mail,
19 instant messages, and recordings of telephone calls,
20 for such period as may be prescribed by the Com-
.21_ mission by rule or regulation.
22 “(2) INFORMATION REQUIREMENTS.—The daily
23 trading records shall include such information as the
24 Commissioﬁ shall prescribe by rule or regulation.
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1 “(3) CUSTOMER RECORDS.—Each registered se-
2 curity-based swap dealer or _majof security%ased
3 swap participant shall maintain daily trading records
4 for each customer or countefparty in such manner
5 and form as to be identifiable with each security-
6 based swap transaction. .

7 "‘(4) AUDIT TRAIL.—Each registered security-
8 based _swap dealer or major secufity—bésed swap par-
9 ticipant shall maintain a complete audit trail for
10 conducting comprehensive and accurate trade recon-
11 structions.

12 “(5) RuLES.—Not later than 1 year after the
13 date of the enactment of the Dérivative Markets
14 Transparency and Accountability Act of 2009, the
15 Commission shall adopt rules governing daily trad-
16 ing feéords for security-based swap dealers and
17 major security-based swap participants.

18 “(g) BusiNneEss CONDUCT STANDARDS.—

19 . “(1) IN' GENERAL.—REach registered security-
20 based swap dealer and major security-based swap
21 participant shall conform with business conduct
22 standards as may be -prescribedr by the Commission
23 by rule or régulatiqn addressing—
24 “(A) fraud, manipulation, and other abu-'
25 sive practices 1nvolving security-based swaps
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(including security-based swaps that are offered

- but not entered into);

“(B) diligent supervision of its business as
a security—baséd swap dealer;
| “(C) adherence to all applicable. position
limits; and

“(D) such other 'matﬁers as the Commis-
sion shall determine to be necessary or appro- .
priate.

“(2) BUSINESS CONDUCT REQUIREMENTS.—

Business conduct requirements addpted- by the Com-

mission shall—

~

“(A) establish the standard of care for a
security-based swap dealer or major secﬁrity— ‘-
based swap participant to verify that any secu-
rity-based swap counterparty meets the eligi-

bility standards for an eligible contract partici-

- pant;

“(B) require disclosure by the | security-
based swap dealer or major security-based swap
participant to any counterparty to the security-
based swap (other than a security-based swap

dealer or major security-based swap partici-

. pant) of:-
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1 “(i) information about the material
2 risks and characteristics of the security-
3 based swap;

4 “(i1) for cleared security-based swaps,
5 upon the request of the counterparty, the
6 daily mark from the appropriate clearing
7 agency, and for non-cleared security-based
8 swaps, upon. request of the counterparty,
9 the daily mark of the security—based swap
10 dealer or major security-based swap partic-
11 ipant; and

12 | “(iii) any other material incentives or
13 conflicts of interest that the security-based
14 swap dealer or major security-based swap
15 participant may have in connection with
16 | the security-based swap; and

17 “(C) establish such other standards and
18 ~ requirements as the Commission may determine
19 - are necessary or appropriate in the public inter-
20 est, for the protection of investbrs, or otherwise
21 n further_éncé of the purpdses of this title..
22 “(3) RuLes.—The Commission shall preseribe
23 rules under this subsection governing business con-
24 duct standards for security-based swap déalers and
25 major security-based S'Wap. participants not later
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1 than 1 year after the date of enactment of- the De-

2 rivative Markets Transparency and Accountability

3 Act of 2009.

4 “(h) DOCUMENTATION STANDARDS.—

5 “1) In GENERAL.—Each registefed security-

6 based swap dealer and rﬁajor security-based swap

7 participant shall conform with standards, as may be

8 prescribed by the Commission by rule or regulation,

9_ addressing timely and accurate confirmation, proc-
10 essing, netting, documentation, and valuation of all
11 security-based swaps.

12 “(2) RuLes.—Not later than 1 year after the
13 | date of enactment of the Derivative Markets Trans-
14 parency and Accountability Act of 2009, the Com-
15 mission and the appropriate Federal banking agen-
16 | éies, shall adopt rules governing the standards de-
17 scribed in paragraph (1) for security-based swap
18 dealers and major security-based swap participants.
19 “(i) DEALER RESPONSIBILITIES.—Each registered
20 security-based swap dealer and major security-based swap
21 participant at all times shall comply with the following re-
22 quirements: _

23 | “(1) MONITORING OF TRADING.—The security-
24 based swap dealer or major security-based swap par-
25 ticipant shall monitor its trading in security-based
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1 swaps to prevent violations of applicable position
2 . Limits.
3 “(2) DISCLOSURE OF GENERAL INFORMA-
4 TION.—The security-based swap dealer or major se-
5 curity-based swap participant shall disclose: to the
6 Commission or to the Prudential Regulator for such
7 security-baéed swap dealer or major security-based
8 swap participant, as .applicable, information con-
9 cerning—
10- “(A) terms and conditions of its secﬁrity-
11 based swaps; ‘
12 “(B) security-based swap trading oper-.
13 ations, -mechanisms, and practices;
14 “(C) financial integrity protéctions relating
15 to security-based swaps; and
16 “(D) other information relevant to ‘its trad-
17 Ing in security-based swaps.
18 3) ABILITY TO OBTAIN INFORMATION.—The
19 security-based swap dealer or major swap security-
20 based participant shall—
21 “(A) establish and enforce internal systems
22 and procedures to obtain any necessary infor-
23 - mation ‘to perform any of the functions de-
24 - geribed in this section; and :
fAWVHLC\120909\120909.014.xml (456670110)

December 9, 2009 (9:48 a.m.)



FAP1 NWFR\VAMDS\PETEMN_01. XML

O 0 NN N LN

— — —_ —_ — —_ — —_ = —_
\O o0 ~J (@) W ESN (O8] [\ o o

.20
21

204

“(B) provide the information to the Com-
mission or to the Prudenfial Regulator for such
security-based swap dealer or major security-
based swap participant, as apphcable, upon re-
quest.

“(4) CONFLICTS OF INTEREST.—The security-

based swap dealer and major security-based swap
participant shall implement conflict-of-interest sys-

tems and prdcedures that—

“(A) establish structural and iﬁstitutional. ‘
safeguards to assure that the activities of any
person within the firm reIating to research or
analysis of the price or market for any security
are separated by appropriate informational par-
titions within the firm from the review, pres-
sure, or oversight ’of. those whose involvement in
trading or clearing activities might potentially
bias their judgment. or supervisidn; and |

“(B) address such other issues as the

Commission determines appropriate.

“(j) STATUTORY DISQUALIFICATION.—Except to the.

22 extent otherwise specifically provided by rule, regulation,

23 or order of the Commission, it shall be unlawful for a secu-

24 rity-based swap dealer or a major security-based swap par-

25 ticipant to permit any person assoclated with a security-
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1 based swap dealer or a major security-based swap partici-

2 pant who 1s subject to a statutory disqualification to effect

3 or be involved in effecting security-based swaps on behalf

4 of such security-based swap dealer or major security-based

5 swap pafticipant, if such security-based swap dealer or

6 major security-based swap participant knew, or in the ex-

7 ercise of reasonable care should have known, of such stat-

8 utory disqu.aliﬁcation.

9 “(k) ENFORCEMENT AND ADMINISTRATIVE PRO-
10 CEEDING AUTHORITY.—

11 “(1) PRIMARY ENFORCEMENT AUTHORITY.—

12 “(A) SEC.—Except' as provided in sub-
13 paragraph (B), the Commission shall have ex-
14 clusive authority to enforce the amendmehts
15 made by subtitle B of the Derivative Markets
16 Transparency and Accountability Act of 2009
17 with respect to any person.

18 “(B) PRUDENTIAL REGULATORS.—The
19 Prudential Regulators shall have exclusive au-
20 thority to enforce the provisions of section
21 15F(d) and other prudential requirements of
| 22 ‘this Act with fespect to banks, and branches or
23 agencies of foreign banks that are security-
24 base(i swap dealers or maj()r security-based
25 swap participants.
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1 “(C) REFERRAL.—

2 ‘(1) VIOLATIONS OF NONPRUDENTIAL
3 REQUIREMENTS.—If the Prudential Regu-
4 lator for a security-based swap dealer or
5 major security-based swap participant has
6 cause to believe that such security-based
7 swap dealer or major security-based swap
8 participant may have engaged in conduct
9 that constitutes a violation of the non-
10 prudential requirements of section 15F or
_ 11 rules adopted by the Commission there-
12 under, that Prudential Regulator may rec-
J 13 ommend in writing to the Commission that
14 the Commission initiate an enforcement
15 proceeding as authorized under this Act.
16 The recommendation shall be accompanied
17 by a written explanation of the concemé

18 giving rise to the recommendation.
19 | “(i1) VIOLATIONS OF PRUDENTIAL RE;
20 QUIREMENTS.—If the = Commission has
21 cause to believe that a Secufities-based.
22 swap dealer or major securities-based swap
.23 participant that has a Prudential Regu-
24 lator may have éngaged in conduct that
25 constitute a violation of the prudential re-
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1 quirements of section 15F(e) or rules
2 adopted thereunder, the Commission may
3 recommend in writing to the | Prudential
4 - Regulator that the Prudential Regulator
5 initiate an enforcement proceeding as au-
6 thorized under this Act. The recommenda-
7 tion shall be accompanied by a written ex-
-8 planation of the concerns giving rise to the
9 recommendation.
10 “(2) CENSURE, DENIAL, SUSPENSION; NOTICE
11 AND HEARING.—The Commission, by order, shall
12 censure, place limitations on the activities, functions,
13 or operations of, or revoke the registration of any se-
14 curity-based swap dealer | or major security-based
15 swap participant that has registered with the Com-
16 mission pursuant to subsection (b) if it finds, on the
17 record after notice and opportunity for hearing, that
18 such censure, placing of limitations, or revocation is
19 in the public interest and that sﬁch security-based
20 lswap dealer or major security-based swdp partici-
21 pant, or any person associated with such security-
22 based swap dealer or major security-based swap par-
23 ticipant effecting or involved' in effectiﬁg trans-
24 actions In security-based swaps on behalf of such se-
25 curity-based swap dealer or majof security—based
f.:\VHLC\1 20909\120909.014.xmi (456670| 10)
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swap participant, whether prior or subsequent to be-

coming so associated—

“(A) has committed or omitted any act, or

is subject to an order or finding, enumerated in

subparagraph (A), (D), or (E) of paragraph (4)
of section 15(b);

“(B) has been convicted of any offense

~ specified in subparagraph (B) of such para-

graph (4) within 10 years of the commencement
of the proceedings under this subsection; |

“C) 1s enjoined from any action, conduct,
or. practice specified in subparagraph (C) of
such paragraph (4); |

“(D) 1s subject té an order or a final order
specified in subparagraph (F) or (H), respec-
tively, of such paragraph (4); or |

“(E) has been found by a foreign financial

. regulatory authority to have committed or omit-

ted any act, or violated any foreigﬁ statute or
regulation, enumerated in subparagraph (G) of
such paragraph (4).

“(3) ASSOCIATED PERSONS.—With respect to

any person who is associated, who 1s seeking to be-
come associated, or, at the time of the alleged mis-

~ conduct, who was associated or was seeking to be-

(456670110)
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1 come associated with a security-based swap dealer or
2 major securityv-based swap participant for the pur-
3 pose of effecting or being involvéd in effecting secu-
4 rity-based swaps on behalf of such security-based
5 swap dealer or major security-based swap partici-
6 pant, the Commission, by order, shall censure, place
7 limitations on the activities or functions of such per-
8 son, or suspend for a period not exceeding 12
9 months, or bar such person from being associated
10 with a security-based swap dealer or major security-
11 o based swap participant, if the Comrhission finds, on-
12 the record after notice Iand ‘opportunity for a hear-
13 ing, that such censure, placing of limitations, sus-
14 pension, or bar is in the public interest and that
15 such person— |
16 “(A) has committed or omitted any act, or
17 is subject to a‘r.l order or finding, enumefated'in
18 subparagraph (A), (D), or (E) of paragraph (4)
19 of section 15(b);
20 “‘B) has been convicted of a.ny. offense
21 specified in subparagraph (B) of such para-
22 graph (4) within 10 years of the commencement
23 “of the proceedings_undér this subsection;
FVHLC\209001120909.014xml - (456670110)

December 9, 2009 (9:48 a.m.)



F:\P1 NWFRAAMDS\PETEMN_01. XML

O 0 NN N R W =

(W)} BN W [\ — o O [ RN | (@) W N w N — o

fAVHLC\120909\120909.014.xml
December 9, 2009 (9:48 a.m.)

210

“(C) is enjoined from any action, conduct,
or practice specified in subparagraph (C) of .
such paragraph (4);

“(D) is subject to an order or a final order
specified in subparagrziph (F) or (H), respec-
tively, of such paragraph (4); or

“(E) has been found by a foreign financial
regulatory authority to have committed or omit-
ted any act, or violated any foreign statuter or
regulation, eﬁumerated in° subparagraph (Q) of
such paragraph (4).

“(4) UNLAWFUL CONDUCT.—It shall be unlaw-

ful—

“(A) for any person as to whom an order
under paragraph (3) 1s in effect‘, without the
consent of the Commission, willfully to become,
or to be, associated with a security-based swap

dealer or major security—based swap participant

“1n contravention of such order; or -

“(B) for any 's_ecurity—based swap dealer or
major security-based swap participant to permit
such a person, without the consent of the Com-
mission, to become or remain a persoh associ-
ated with the security-based swap dealer or

major security-based swap participant in con-

(456670110)
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1 “travention of such order, if such security-based
2 swap dealer or major security-based swap par-
3 “tieipant knew, or in the exercise of reasonable
4 care should have known, of such order.”.
5 SEC. 3205. REPORTING AND RECORDKEEPING.
6 (a) The Securities Exchange Act of 1934 (15 U.S.C.
7 T8a, et seq.) is amended by inserting after section 13 the
8 following section:
9 “SEC. 13A. REPORTING AND RECORDKEEPING FOR CER-
10 TAIN SECURITY-BASED SWAPS.
11 “(a) IN GENERAL.—Any person who enters into a se-
12 curity-based swap and—
13 “(1) did not clear the security-based swap in
14 accordance with section 3A; and |
15 “(2) did not have data regarding the security-
16 based swap accepted by a security-based swap repos-
17 itory in accordance with rules adopted by the Com-
18 mission under section 13(n),
19 shall meet the requirements in subsection (b).
20 - “(b) REPORTS.—Any person described in subsection
21 (a) shall—
22 “(1) make such reports in such form and man-
23 ner and for su(nzh period as the Commission shall pre-
24 scribe by rule or regulation regarding the security-
25 based swéps held by the person; and
f:\VHLC\120909\120909.014.xrﬁ| (456670110)
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1 “(2) keep books and records pertaining to the
2 seeurity—based swaps held by thé person in such
3 form and manner and for such period as may be re-
4 quired by the Commission,‘whieh books and records
5 shall be open to inspection by any representativé of
6 the Commission, an appropriate Federal banking
7 agency, the Commodity Futures Trading Commis-
8 sion, the Financial Services Oversight Council, and
9 the Department of Justice.
10 “(c) IDENTICAL DATA.—In adopting rules under this
11 section, th.e Commission shall require persons deséribed in
12 subsection (a)v 1;0 report the same or more comprehensive
13 data than the Commission réquires seéurity-béSed swap
14 repositories to collect under subsection (n).”.
15 (b) BENEFICIAL OWNERSHIP REPORTING.——
16 (1) Section 13(d)(1) of the Securities Exchange
17 Act of 1934 (15 U.S.C. 78m(d)(1)) is amended by
18 inserting ‘“‘or otherwise becomes or is deemed to be-
19 come a beneficial owner of any of the forégoing ubon
20 the puréhase or sale of a security—based swap or
21 other derivative instrument that the Commission
22 may define by rule, and” after “Alaska Native
23 -Claims_ Settlement Act,”’; and |
24 (2) Section 13(g)(1) of the Securities Exchange
25 Act of 1934 (15 U.S.C. 78m(g)(1)) is amended by
fAVHLC\120909\120909.014.xml (456670110)
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1 inserting ‘“‘or otherwise becomes or is deemed to be-
2 come a beneficial owner of any security of a class de-
3 seribed in subsection (d)(1) upon the purchase or
4 sale of .a sécurity—ba.sed swap or other derivative in-
5 strument that the Commission may define by rule”
6 after “subsection (d)(1) of this section”’. |

7 (c) REPORTS BY INSTITUTIONAL INVESTMENT MAN-
8 AGERS.—Section 13(f)(1) of the Securities Exchange Act
9 of 1934 (15 U.S.C. 78m(f)(1)) is amended by inserting
10 “or otherwise becomes or is deemed to become a beneficial
11 owner of any security of a class described in subsection
12 (d)(1) upon the purchase or sale of a security-based swap
13 or other dérivative instrument that the Commission may-
14 define by rule,”’ after “subséction (d)(1) of this section”.
15 (d) .ADMINIST_RA’I‘IVE 'PROCEEDING AUTHORITY.—
16 Section 15(b)(4) of the Securities Exchange Act of 1934
17 (15 U.S.C. 780(b)(4)) is amended—

18 (1) in subparagraph (C), by adding “security-
19 based swap dealer, major security-based swap partic-
20 ipant,” after “government securities dealer,”; and
21 (2) in subparag'raph (), by' adding “, or secu-
22 rity-based swap dealer, or a major security-based
23 swap participant” after “or dealer’.
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(e) DERIVATIVES BENEFICIAL OWNERSHIP.—Seeﬁon
18 of the Securities Exchange Act of 1934 (15 U.S.C.
78m) is amended by adding at the end the following:

“(0) BENEFICIAL OWNERSHIP.—For purposes of this
section and section 16, a person shall be deemed to acquire
beneficial ownership of aﬁ equity security based on the
purchase or sale of a security-based swap or other deriva-
five instrument only to the extent that the Commission,
by rule, determines after consultation with the Prudential
Regulators and the Secretary of the Treasury, that the
purchase or sale of the security-based swap or other deriv-
ative instrument, or class of security-based swaps or other
derivative instruments, provides incidents of ownership
comparable to direct ownership of the equity security, and

that it is necessary to achieve the purposes of this section

. that the purchase or sale of the security-based swaps or

instrument, or class of security-based swap or instru-
ments, be deemed the acquisition of beneficial ownership
of the equity security.”. |
SEd. 3206. STATE GAMING AND BUCKET SHOP LAWS.
Section 28(a) of the Securities Exchange Act of 1934
(15 U.S.C. 78bb(a)) is amended to read as follows:
“(a) Except as provided in subsection (f), the rights
and remedies providéd by ‘this title shall be in ‘addition

to any and all other rights and remedies that may exist

fAVHLC\120909\120909.014.xml (456670110)
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215 |
at law or in equity; but no person permitted to maintain
a suit for damages under the provisions of this title shall
recover, through satisfaction of judgment in one or more
actions, a total amount in excess of his actual damages
on account of the act complained of. Iixcept as otherwise
specifically provided in this title, nothing in this title shall
affect the jurisdiction of the securities commission (or any
agency or officer performing like funetiohs) of any State
over any security or any person insofar as it does not con-
flict with the provisions of this title or the rules and regu-
lations thereunder. No State law which prohibits or regu-
lates the making or promoting of wagering or gaming con- .
tracts, or the operation of ‘bucket shops’ or other similar
or related activities, shall invalidate (1) any put, call,
straddle, option, privilege, or other security subject to this
title (except any security that_has a pafi—mutuel payout
or otherwise is determined by the Commission, acting by
ruie, regulation, or order, to be appropriately subject to
such laws), or apply to any activity which is incidental or
related to the offer, purchase, sale, exercise, settlement,
or closeout of any such security, (2) any security-based
swap between eligible contract participants, or (3) any se-
curity-based swap effected on a national securities ex-
change reg'isteréd pursuant to section 6(b). No provision

of State law regarding the offer, sale, or distribution of

fAVHLC\120909\120909.014 xmi (456670i10)
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1 securities shall apply to any transaction in a security-

2 based. swap or a security futures product, except that this

3 sentence shall not be construed as limiting any State anti-

4 fraud law of general applicability. A security-based swap

5 may not be regulated as an insurance contract under State

6 law.”..

7 SEC. 3207. AMENDMENTS TO THE SECURITIES ACT OF 1933;

8 TREATMENT OF SECURITY-BASED SWAPS. |

9 (a) DEFINI'fIONS.—Section 2(a) of the Securities Act -
10 of 1933 (15 U.S.C. 77b(a)) is amended—

11 (1) in paragfaph (1), by inserting “‘security-
12 based swap,” after “‘security future;”;

13 (2) in paragraph (3) by adding at the end the -
14 Ifollowing: “Any offer or sale of a security-based
15 swap by of on. behalf of the issuer of the securities
16 upon which such security-based swap 1s based or is
17 feferenced, an affiliate of the issuer, or an under-
18 writer, shall constitute a éontract for sale of, sale of,
19 offer for sale, or offer to sell such securities.”; and
‘20 (3) by adding at the end the folloWing: |

21 “(17) The terms ‘swap’ and ‘security-based
22 swap’ have the same meanings as provided in sec-
23 tions 1a(35) of the Commodity Exchange Act (7
24 U.S_.C. 1a(35)) and section 3(a)(68) of the Securi-
25  ties Exchange Act of 1934
£:\VHLC\120909\120909.014.xm} (45667011 6)
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“(18) The terms ‘purchase’ or ‘sale’ of a secu-
rity-based swap shall be deemed to mean the execu-
tion, termination (prior to its scheduled maturity
date), assignment, exchange, or similar transfer or
conveyance of, or extinguishing of rights or obliga-

tions under, a security-based swap, as the context

may require.”’.

(b) EXEMPTION FROM REGISTRATION.—Section 3(a)

9 of the Securities Act of 1933 is amended by a_ddihg at

10 the end the following:

11
12
13
14
15

16
17
18
19

“(15) Any security-based swap, as defined in
seetion 2(a)(17) that is not otherwise a security as
defined in .seetio.n 2(a)(1) and that satisfies such
conditions as established by rule or regulation by the
Commission consistent with the provisions of the
Derivative Markets Transparehey and Accountability

Act of 2009. The Commission shall promulgate rules

| implementing this exemption.”.

(¢) REGISTRATION OF SECURITY-BASED SWAPS.—

20 Section 5 of the Securities Act of 1933 (15 U.S.C. 77e)

21 is amended by é,ddjng at the end the following:

22

“(d) Notwithstanding the provisions of section 3 or

23 section 4, unless a reg'isfration statement meeting the re-

24 quirements of subsection (a) of section 10 is in.effect as

25 to a security-based swap, it shall be unlawful for any per-
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son, directly or indirectly, to make use of any means or
instruments of transportaﬁon or communication in inter-
state commerce or of the mails to offer to sell, offer to
buy or purchase or sell a security—base_d swap to any per-
son who 1s nbt an eligible contract participant as defined
in section la(12) of the Commodity Exchange Act (7
U.S.C. 1a(12)).”. |

SEC. 3208. OTHER AUTHORITY.

Unless otherwise provided by its terms,. this subtitle
does not divest any appropriate Federal banking agency,
the Commission, the Commodity Futures Trading Com;
miséion, or other Federal or State agency, of any authority
derived from any other applicable law.

SEC. 3209. JURISDICTION.

(a) Section 36 of the Securities Exchange Act of
1934 (15 U.S.C. 78mm) is amended by adding at the end
the following new subsection:

“(c¢) DERIVATIVES.—The Cbmmission shall not grant
exemptions from the security-based swap provisions of the
Derivative Markets Transparency and Accountability Act
of 2009, except as expressly authorized under the provi-
sions of that Aect.”. _

(b) Sectioh 30 of the Securities _Exchange Act of

1934 is amended by adding at the end the following:

fAVHLC\120909\1 20909.01 4.xml (456670110)
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“(e) No provision of this Act that was added by the

Derivative Markets Transparency and Accountability Act
of 2009 or any rule or regulation thereunder shall apply
to any person insofar as such person transacts a business
in security-based swaps without the jurisdiction of the
United States unless he transacts such business in con-
travention of such rules and regulations as the Commis-
sion may preseri‘be as necessary .or _appropriate to prevent
the evasion of any provision of ‘this Act that was added
by the‘ Derivative Markets Transparency and Account-
ability Act of 2009. This subsection shall not be construed
to limit the jurisdiction of the Commission under any pro-
vision of this Act as in effect prior to enactment of the

Derivative Markets Transparency and Accountability Act

of 2009.”.

. SEC. 3210. EFFECTIVE DATE.

(a) Unless otherwise provided, the provisions of this
subtitle shall become effective the later of 270 days after
the date of the enactment of this subtitle or, to the extent
a provision of this subtitle requires rulemaking, no less
than 60 days after publication of a final rule or regulation
implementing such provision of this subtitle. |

(b) Subsection (a) shall not preclude the Securities
Exchange Commission from any rulemaking required to

1mplement the provisions of this subtitle.
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1 Subtitle C—Improved Financial

2 and Commodity Markets Over-

3 sight and Accountability

4 SEC. 3301. ELEVATION OF CERTAIN INSPECTORS GENERAL

5 TO APPOINTMENT PURSUANT TO SECTION 3

6 OF THE INSPECTOR GENERAL ACT OF 197,

7 (a) INCLUSION IN CERTAIN DEFINITIONS.—Section

8 12 of the Inspector GeneraJ Act of 1978 (5 U.S.C. App.)

9 is amended—
10 (1) in paragraph (1), by striking “or the Fed-
11 eral Cochairpersons of the Commissions established
12 under section 15301' of title 40, United States
13 Code;” and inserting ‘“the Federal Cochairpersons of
14 -the Comnﬁssions established unde_r sectibn 15301 of
15 title 40, United States Code;.the Chairman of the
16 Board of Governors of fhe Federai Reserve System;
17 the Chairman of the Commodity Futures Trading
18 Commission; the Chairman of the National Credit
19 Union Administration; the Difector of the Pénsion
20 Benefit Guaranty Corporation; the Chairman of the
21 Securities and Exchange Commission; or the Direc-
22 tor of the Consumer Financial Protection Agency;”’;
23 and | B
24 (2) in paragraph (2), by striking “or the Com-
25 missions established under section 15301 of title 40,
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United States Code,” and inserting ‘‘the Commis-
sions established under section 15301 of title 40,
United Statés Code, the Board of Governors of the
Federal Reserve System, the Commodity Futures
Trading Commission, the National Credit Union Ad-
ministration, the Pension Benefit Guaranty Corpora-
tion, the Securities and -Exchange Commission, or
the Director of the Consumer Financial Protection
Agency,”. ) |

(b) EXCLUSION FROM DEFINITION OF DESIGNATED

11 FEDERAL ENTITY.—Section 8G(a)(2) of the Inspector

12 General Act of 1978 (5 U.S.C. App.) is amended—

13 (1) by striking “the Board of Governors of the
14 Federal Reserve System,”’;
15 (2) by striking “the Commodity Futures Trad-
16 ing Commission,”’;
17 (3) by striking “the National Credit Union Ad-
18 ministration,”; and
19 (4) by striking “the Pension Benefit Guaranty
- 20 Corporation, the Securities and Exchange Commis-
21 . sion,”.
FAVHLC\120909\120909.014.xml "(4566701 10)
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1 SEC. 3302. CONTINUATION OF PROVISIONS RELATING TO
2 PERSONNEL.
 3' (a) IN GENERAL.—The Inspector General Act of
4 1978 (5 U.S.C. App.) is amended by inserting after sec-
5 tion 8L the following:
6 “SEC. 8M. SPECIAL PROVISIONS CONCERNI.NG CERTAIN ES-
7 TABLISHMENTS. |
8 “(a) DEFINITION.—For purposes of this section, the
9 term ‘covered establishment’ means the Board of Gov-
10 ernors of the Federal Reserve Systém, thé Commodity Fu-
11 tures Trading Commission, the National Credit Union Ad-
12 ministration, the Pension Benefit Guarénty Corporation,
13 and the Securities _énd Exchange Commission.
14 “(b) PROVISIONS RELATING TO ALL COVERED Es-
15 TABLISHMENTS.—
16 ‘(1) PROVISIONS RELATING TO INSPECTORS -
17 GENERAL.—In the case of the Inspector General of
18 a covered establishment, subsections (b) and (c¢) of
19 section 4 of the Inépector General Reform Act of
20 2008 (Public Law 110-409) shall apply in the same
21 manner as if such covered establishment were a des-
22 ignéted Federal entity under section 8G. An Inspec-
23 tor General who is subject to the preceding sentence
24 shall not be subject to section 3(e).
25 “(2) PROVISIONS RELATING TO. OTHER PER-
26  SONNEL.—Notwithstanding paragraphs (7) and (8)
fAVHLC\ 20é09\1 20909.014.xml (456670110)
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of section 6(a), the Inspector General of a cbvefed.
~ establishment may select, appoint, and employ such

officers and employees as may be necessary for car-
rying out the functions, powers, and duties of the
Office of Inspector General of such establishment
and to obtain the temporary or intermittent services
of experts or consultants or an organization of ex-
perts or consultants, subject to the applicable laws
and regulations that govern such selections, appoint-
ments, and employment, and the obtaining of such
services, within such establishment.

"‘('c) PrOVISION RELATING TO THE BOARD OF GOV-
ERNORS OF THE PEDERAL RESERVE SYSTEM.—The pro-
visions of subsection (a) 6f section 8D (other than the pro-
visions of subparagraphs (A), (B), (C), and (E) of para-
graph (1) of such subsection (a)) shall apply to the Inspec-
tor General of the Board of Governors of the Ifederal Re-
serve System and the Chairman of the Board of Governors
of the Federal .Reserve System in the same manner as
such provisions apply to the Inspector General of the De-
partment of the Treasury and the Secretary of the Treas-
ury, respectively.”.

(b) CONFORMING AMENDMENT.—Paragraph (3) of
section 8G(g) of the Inspector General Act of 1978 (5
U.S.C. App.) is repea.led.
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SEC. 3303. CORRECTIVE RESPONSES BY HEADS OF CER-

TAIN ESTABLISHMENTS TO DEFICIENCIES
: IDENTIFIEﬁ BY INSPECTORS GENERAL.

The Chairman of the Board of Governors of the Fled-
eral Reserve System, the Chairman of the Commodity Fu-
tures Trading Commission, the Chairman of the National
Credit Union Administration, the Director of the Pension
Beﬁefit Guaranty Corporatibn, and the Chairman of the
Securities and Exchange Commission shall each—

| (1) take action to address deficiencies identified
by a report or investigation of the Inspector General
of the establishment coﬁcerned; or
(2) certify to both Houses of Congress that no
action is necessary or appropriate in_connection with
a deficiency described in parag'raph (1).
SEC. 3304. EFFECTIVE DATE; TRANSITION RULE.

(a) EFFECTIVE DATE.—This subtitle and the amend-
ments made by this subtitle shall take effect 30 dayé after
the date of the enactment of this subtitle.

(b) TRANSITION RULE.—An individual serving as In-

spector General of the Board of Governors of the Federal

Reserve System, the Commodity Futures Trading .Com-
miésion, the National Credit Union Administration, the
Pension Benefit Guaranty Corporation, or the Securities
and Exchange Commission on the effective date of this

subtitle pursuant to an appointment made under section
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1 8G of the Inspector General Act of 1978 (5 U.S.C.

2 App.)— |
3 (1) may continue so serving until the President
4 makes an appointment under section 3(a) of such
5 Act with respect to the Board of Governors of the
6 Federal Reserve System, the Commodity Futures
7 Trading Commission, the National Credit Union Ad-
8 ministrationv, the Pension Benefit Guaranty Corpora-
9 tion, or tkhe, Securities and Exchange Commission, as
10 the case may be, consistent with the amendments
11 made by section 301; and |
12 (2) shall, while serving under paragraph (1), re-
13 main subject to the provisions of section 8G of such
14 Act which, immediately before the effective date of
15 this subtitle, applied with respect to the Inspector
16 ‘General of the Board of Governors of the Federal
17 Reserve System, the Commodity Futures Trading
18 Commission, the National Credit Union Administra-
19 ~ tion, the Pension Benefit Guaranty Corporation, or
20 the Securities and Exchange Commission, as the
21

case may be, and suffer no reduction in pay.

Page 694, beginning on line 19, strike “a designated

Federal entity’” and insert “an establishment”.
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In the table of contents, strike the items relating to
title III, subtitles A, B, and C of title I1I, and sections
3001 through 3304 and insert the following:

TITLE III—DERIVATIVE MARKETS TRANSPARENCY AND
ACCOUNTABILITY ACT

See. 3001. Short title.

See. 3002. Review of regulatory authority.

See. 3003. International harmonization.

See. 3004. Prohibition against government assistance.

Sec. 3005. Studies.’

Sec. 3006. Recommendations for changes to insolvency laws.
See. 3007. Abusive swaps.

See. 3008. Authority to prohibit participation in swap activities.
See. 3009. Memorandum.

Subtitle A—Regulation of Swap Markets

See. 3101. Definitions.

Sec. 3102. Jurisdiction.

See. 3103. Clearing and execution transparency.

Sec. 3104. Public reporting of aggregate swap data.

See. 3105. Swap repositories.

See. 3106. Reporting and recordkeeping. N

Sec. 3107. Registration and regulation of swap dealers and major swap partici-

: pants.

See. 3108. Conflicts of interest.

Sec. 3109. Swap execution facilities. ‘ _

Sec. 3110. Derivatives ' transaction execution facilities and exempt boards of
. trade.

Sece. 3111. Designated contract markets.

See. 3112. Margin.

Sec. 3113. Position limits.

Sec. 3114. Enhanced authority over registered entities.

Sec. 3115. Foreign boards of trade.

See. 3116. Legal certainty for swaps.

Sec. 3117. FDICIA amendments.

Sec. 3118. Enforcement authority.

See. 3119. Enforcement.

See. 3120. Retail commodity transactions.

See. 3121. Large swap trader reporting.

Sec. 3122. Segregation of assets held as collateral in swap transactions.

Sec. 3123. Other authority. ~

Sec. 3124. Antitrust.

Sec. 3125. Review of prior actions.

See. 3126. Expedited process.

™ See. 3127. Effective date.

Subtitle B—Regulation of Security-Based Swap Markets

Sec.” 3201. Definitions under the Sceurities Exchange Act of 1934.
See. 3202. Repeal of prohibition on regulation of security-based swaps.
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Accountability

. Elevation of certain Inspectors General to appointment pursuant to
section 3 of the Inspector General Act of 1978.

. Continuation of provisions relating to personnel.

. Corrective responses by heads of certain establishments to defi-
ciencies identified by Inspectors General.

. Effective date; transition rule.
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